INDEX. 


ABANDONMENT OF WIFE. 

A husband once convicted of an abandonment of his wife (under 
Bat. Rev., ch. 32, § 119) cannot be again tried for the same 
offence, he not having lived with her since the original aban- 
donment., State v. Dunston, 418. 


ACCOUNT AND SETTLEMENT: 


1. The defendant J purchased certain lands of G) sold under a 
deed of trust) at the request of G for the benefit of jhis daugh- 
ters, with money borrowed with G’s knowledge at one-and-a 
half per cent., interest monthly; afterwards a contract was 
entered into in which J agreed to resell the land and that if 
on such sale he should realize any profit after paying the pur- 
chase money, costs and charges, &c., he would hold the same 
for the use and benefit of the said children of G; J thereafter 
sold the lands and realized more than sufficient to reimburse 
himself; for services in relation to the purchase, sale, &c., J 
paid an attorney $500; in an action for an account and settle- 
ment brought by the daughters of G, It was held, 

(1) That the sum of $500 was excessive and J was entitled to 
credit for only $200. 

(2) That under the contract he was not entitled to com- 
missions, 

(3) That he was entitled to credit for the amount paid as in- 
terest at one-and-a-half per cent from the time the money was 
borrowed to the sale of the lands by him, 

(4) That he was not entitled to credit for money paid to G for 
articles furnished by G to his daughters while living with 
him. Green v. Jones, 265. 


ACQUIESCENCE. 
See MORTGAGE SALE, 2. 


ACTION. 
See GUARDIAN Bonn, 2, 3. 
OFFICIAL Bonn, 6. 
PLEADING, 1, 2, 3. 











ACTION FOR DIVERTING WATER. 


1 


A proprietor of land, through which a water-course flows, has a 
right to a reasonable use of water, provided he does not by his 
use of it materially damage any other proprietor of land above 
or below. Williamson v. Canal Co., 156. 


In an action for damages for diverting water from a stream flow- 
ing through plaintiff's land and used by plaintiff, brought against 
the owners of land above, the plaintiff is not required to show 
his right to use the water by grant or prescription. bid. 

The right of the plaintiff in such case to recover damages, is not 
affected by the fact that the defendants gave him notice of their 
intention, under the provisions of an Act of the General Assem- 
bly to drain the swamp above him. bid. 

The Act of 1871-’2, ch. 1°9, (re-enacting ch. 78, Acts 1866-7, 
incorporating the Lock’s Creek Canal Co.,) authorizes the drain- 
ing of the swamp, provides how the advantage accruing to own- 
ers of land'in the swamp may be assessed, &c., &c., byt provides 
po compensation to any one damaged by the draining ; Held, in 
an action by the owner of land below the swamp damaged by 
the diverting of the flow of water in a stream running from the 
swamp through his land, that the plaintiff is entitled to recover 


damages against the individual members of the corporation act- 
ing under the powers conferred in the Act, as well as against the 
corporation itself. Ibid. 

In such case no statutory remedy has been provided for the 
plaintiff, and his remedy by an action for damages exists as at 
common law. Ibid. 


ACTION TO RECOVER LAND. 


+o 


Where in an action to recover land, it appeared that the husband 
of the feme defendant had (before the enactment of Rev. Code, 
ch. 56,) purchased land partly with money arising from the sale 
of real estate belonging to his wife, and had taken title to him- 
self, and thereafter conveyed the land to the plaintiff who pur- 
chased with notice of the wife’s interest therein ; It was held, that 
the plaintiff was entitled to recover the possession of the land 
and its profits for the life of the husband, and in fee to the extent 
of the residue of the purchase money not the proceeds of the 
wife’s land. Lyon v. Akin, 258, 


In an action to recover land, where both plaintiff and defendant 
claim under the same person, it is not competent for either to 
deny that such person had title. Whissenhunt v. Jones, 361. 


Where in such action, a defendant is allowed to come in and de- 








fend the action as landlord of the original defendants, he can not 
object that no notice to quit was given to them. Ibid. 

In an action to recover land and damages for the time the plain- 
tiff has been kept out of possession, damages are recoverable up 
to the time of the trial. Ibid. 

In an action to recover land, where the verdict of the jury estab- 
lishes the title of the plaintiff to the land in dispute, but does 
not find any wrongful act done by the defendant to the land to 
which title is thus established, the plaintiff is not entitled to re- 
cover damages or costs. Clarke v. Wagner, 367. 

On the trial of an issue as to the quantity of land conveyed ina 
Sheriff’s deed, there was conflicting evidence as to whether a 
1900 acre tract or 950 acres out of the tract had been sold ; it ap- 
peared that the levy was ‘‘upon his (plaintiff's) interest in 950 
acres located in Cypress District,” &c., and the return of sale 
was “the 950 acre tract levied on’? &c. ; the Sheriff’s deed was 
for 1750 acres (leaving out 50 acres) and for 100 acres, and it\was 
in evidence that the Sheriff sold it as the plaintiff's interest in 
950 acres, and proclaimed at the sale that he would sell all the 
interest which the plaintiff had in all his land in that district, 
and that plaintiff who whs present at the sale knew of the Sher- 
iff’s mistake, and did not correct it; the juty found that the de- 
fendant bought and the Sheriff sold the whole interest of the 
plaintiff in the 1900 acre tract; Held, that the verdict of the 
jury is conclusive and that the plaintiff can not recover. Hous- 
ton v. MceGowen, 370. 


See ADVERSE POSSESSION, 2. 
DECREE, 3. 
EVIDENCE, 6. 
HOMESTEAD, 1. 
POSSESSION. 
PRACTICE, 24. 
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ACTION TO VACATE CHARTER. 
See CORPORATIONS, 2. 


ADMINISTRATION BOND. 
See GUARDIAN AND WARD. 


ADVERSE POSSESSION. 
1. From an adverse possession of land for thirty years, the law 

















presumes a gtant from the State and it is not necessary even 
that there should be a privity or connection among the suc- 
cessive tenants. Davis v. McArthur, 357. 


2. Where in an action to recover land the plaintiff showed a con- 
tinuous adverse posesssion, under deeds defining the land by 
metes and bounds, from 1815 to 1848, by those successively 
under whom he derived title, the last nine years of which the 
possession was held under a deed sufficient in form to pass the 
estate in fee, and defendant showed a grant from the State in 
1848 ; Held, that plaintiff was entitled to recover. Ibid, 


See ConTRACT, 3. 
POSSESSION. 


AFFIDAVIT. - 
‘See ARREST AND BAIL. 
EXECUTORS AND ADMINISTRATORS, 2. 
JuRY, 1. 


AFFRAY. 
‘See JUSTICE OF THE PEACE, 3. 
AGENT AND PRINCIPAL. 
3 See ConTRACt, 1, 4. 
CoMMON CARRIER, 1. 
INDICTMENT, 12. 
PROCEss, 1, 2. 


AGREEMENT OF COUNSEL. 
See APPEAL, 2. 
PRIVATE ACT. 


** AGRICULTURAL BILL.” 
See CONSTRUCTION OF STATUTE. 


AGRICULTURAL SUPPLIES. 
See Crop LIEN. 


ALIBI. 
See JuDGE’s CHARGE, 7. 
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AMENDMENT. 
See PLEADING, 9, 11. 


&ee PRACTIOE, 2, 3, 16; 17, 20, 23: 





PRACTICE, 17, 22. 


. AMENDMENT OF PROCESS, 
See Practice, 4,5, 6.: 


ANSWER, 
See PLEADING, 6,'7. 


PRACTICE, 2, 18, 
REFEREE, 3. 
STATUTE OF LimITATIons, 6. 


APPEAL, 
1, 


No appeal lies to this Court from the refusal of the Court be 
low to dismiss an action or to non-suit the plaintiff. Crawley 
v. Woodfin, 4. 


. On appeals to this Court, if the parties by express agreement 


appearing upon record extend the time allowed by law for pre- 
paring cases for this Court, such agreement will be respected; 
but if they disagree in regard to time or any material thing to 
be done, after the time allowed by law has expired, the rule 
of law governing appeals will be enforced. Taylor v. Brower, 
8, 


An appeal lies to this Court from an order of the Court below 
overruling a demurrer. Coms. of Wake v. Magnin, 181. 


No appeal lies from the refusal of the Court below to grant a 
motion to dismiss the action. McBryde v. Patterson, 412. 
‘ 


No appeal lies from the refusal of the Court below to continue 
acause. (Whether, if the discretion of the Judge was plainly 
abused an appeal would lie, Queere ?) State v. Lindsey, 499. 


No appeal can be taken by the State to any Court from the 
action of an Inferior Court in sustaining a plea of former ac- 
quittal, although such plea is a mixed question of law and 
fact and the Court erred in not leaving it tothe jury. State 
vy. Lane, 547. 

In this State the right of the State to appeal has been recog- 
nized as existing in two cases, viz: (1) where judgment has 
been given for the defendant upon a special verdict; (2) where 
a like judgment has been given upon a demurrer to an in- 
dictment or upon a motion to quash, Ibid. 
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ARGUMENT OF COUNSEL. 
See PRACTICE, 26, 28, 33. 


ARREST AND BAIL. 


In an action for arrest and bail, the affidavit of the plaintiff al- 
leged the existence of a cause of action and the fraud commit- 
ted by defendants in contracting the debt, and that upon in- 
formation and belief they had fraudulently removed and dis- 
posed of their property; Held, to be sufficient to justify the 
order of arrest. Paige v. Price, 10. 


ASSAULT AND BATTETY. 

Where on the trial of an indictment for an assault and battery, 
committed ,upon the prosecutor, a school teacher while en- 
gaged in his school, the Court charged the jury that ‘if the 
defendant went to the school-house for a lawful purpose and 
after he got there he brought on the affray by any language 
or conduct of his own, he would be guilty; Held not to be 
error, State v Robbins, 431. 


See IMPRISONMENT, 1. 


ASSISTING PRISONER TO BREAK JAIL. 
See INDICTMENT, 1. 


ATTORNEYS. 
See ACCOUNT AND SETTLEMENT. 
STATUTE OF LIMITATIONS, 2. 


BAILMENT. 


A bailee of a horse has no lien upon the animal fer expenses 
incurred in feeding and taking care of it. Mauney v. Ingram, 
96. 


See CoNTRACT, 5. 
ComMON CARRIER, 3. 
INDICTMENT, 12. 


BANK. 
See CORPORATIONS, 1, 2, 3, 4. 
PRACTICE, 15 




















BANKRUPTCY. 
See ConTRACT, 8, 9. 





BASTARDY. 


a 


2. 


On the trial of a prosecutien for bastardy, evidence that the 
prosecutrix had criminal intercourse with another man about 
the time when in the course of nature the child must have 
been begotten and that such intercourse was habitual, is 
admissible. State v. Britt, 439. 


On such trial, evidence that the child resembled the man with 
whom such alleged intercourse was had, is also admissible. 
Ibid. 


BUILDING AND LOAN ASSOCIATIONS. 
Under a mortgage executed to a Building and Loan Association 


by a stockholder to secure a loan of Money, it was held, that 
only the actual amount loaned and interest thereon and such 
sum as had been paid by the Association for insurance was 
collectible ; and in such case the mortgagor was entitled to be 
credited with the actual amount paid by him as installments. 
Hanner v. Greensboro B, & L. A. 188. 


BURDEN OF PROOF. 


See NE@ CE, 7. 


Wi, 11. 


BURNING MILL. 


See INDICTMENT, 18, 


EVIDENCE, 12. 


BILL OF EXCHANGE. 
1, 





The intention to assign a fund in the hands of another, founded 
upon sufficient consideration and expressed by a bill of ex- 
change, operates as an equitable assignment to the payee. 
Kahnweiler v. Anderson, 133. 

A, living in this State, had a certain fund to his credit in the 
hands of B in New York, and on July 30th, 1861, gave to C for 
sufficient consideration, a bill of exchange upon B for the whole 
amount of the fund ; the bill of exchange was immediately en- 
dorsed by C to D (residing in New York) and mailed to his ad- 
dress, civil war between the States being then raging ; the bill of 
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exchange was never received by D nor had he notice of it until 
1866, when he was informed of the remittance by C, who had 
-however then forgotten of whom he had purchased the bill; in 
1865, the fund in the hands of B was collected of him by A ; in 
1876, C ascertained, by finding a memorandum upon an old check 
book, that the bill of exchange had been purchased from A; D 
thereupon, in 1876, made a demand upon A for payment to him 
of the fund which A declined to pay and D thereupon instituted 
suit against A for the same ; Held, that D was entitled to recov- 
er. Ibid. 


3. In such case, the action is properly brought in the name of D 
Ibid, , 


4, In such case, even if it was negligence upon the part of C to have 
forwarded the bill of exchange by mail, A was contributory to 
it and cannot take advantage of it. Ibid. 


5. In such case, D (independent of the Act snspending the statute of 
limitations) is pr?ma facie excused from making a demand on A 
for payment until the restoration of peace ; and is also excused 
under the circumstances from making a demand on B. Ibid. 

6. Insuch case, the statute of limitations did not begin to run 
against D until after the demand made by him upon A in 1876, 
for the amount of the fund. Ibid. 


BILL OF LADING. 
See VENDOR AND VENDEE, 8. 


BONA FIDE DEBT. 
See Fravp, 1. 


BOND. 
See Contract, 4. 
OFFICIAL Bonn. 


~ 


BOUNDARY. 
See EVipEnce, 6. 


©AUSE OF ACTION. 
See ConTract, 8, 9. 


. 


CLAIM AND DELIVERY, : ~~ 
See Practice, 18, 
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CLERK OF SUPERIOR COURT. 
See OFFICIAL Bonn, 6, 7. 


CODICIL. 
See WILL, 5, 6, 7. 


COLOR OF TITLE. , 
See Possession, 8. 


COMMISSIONS. 
See ACCOUNT AND SETTLEMENT. 


COMMON CARRIER. * 


1, In an action for damages against arail-road company, where 
it appeared that the plaintiff had employed one C. who was a 
depot agent of the defendant, to purchase cotton for him and 
to hold and ship it under his directions ; It was held that C. in 
so dealing in cotton for the plaintiff, acted solely as the 
plaintiffs agent and there was no liability on the defendant 
from any loss resulting from the failure of C to’perform his 
duty as such agent. Thelaw does not favor double agencies! 
Sumner v. C. C. & A. R. R. Co., 289. 


2. In such case, where it appeared that the plaintiff instructed 
C not to ship until he had purchased a certain number of bales, 
and before C had acquired the requisite number, the rail- 
road was taken by irresistible force into the complete control 
of the Confederate Government, C thereafter acquiring the 
requisite number ; Jt was held, that the Court below erred in 
submitting to the jury an irs1e as to whether or not it was 

impossible for the defendant company to ship the cottons 
Ibid. 

3. In such case the defendant was not liable as common carrier, 
but as bailee, if at all. And the fact that before the requisite 
number of bales was obtained by C, the railroad was seized by 
the Confederate Government, is at least evidence to be con- 

. sidered, that the defendant never received the cotton at all, 

either as bailee or common carrier. Ibid, 


4, A common carrier (except in the case of an incorporated com- 
pany disabled by the provisions of its charter) may by spe- 
cial contract, bind itself to convey and deliver goods to points 
beyond its own lines and outside the limits of the State 
wherein its road lies, Phillips v. N. C. R. R. Co, 294. 











Where various companies form an association and unite in 
making a continuous line of their respective roads, and collect 
either in advance at the place of receiving or at the place of 
delivery the freight due for the entire route, subdividing 
among themselves, the receiving road becomes responsible 
for the default of any of the associated companies and no spe- 
cial contract need be shown, * Ibid. 

Where no such association exists and no special contract is 
made, and goods are delivered to a road for transportation 
over it, though marked to a place beyond its terminus, the 
carrier discharges its duty by safely conveying over its own 
road and then delivering to the next connecting road in the 
direct and usual line of common carriers towards the point of 
ultimate destination. Ibid. 


Where on the trial below it appeared that the defendant com- 
pany received certain freight for transportation to a point be- 
yond its terminus and gave therefor a bill of lading, ‘‘Receiv- 
ed from L to be laden on the freight cars 1 bale bedding. J. F. 
Phillips, Monroe, La. marks, &c., as per margin (condition of 
contents unknown) to———or assigns at———-station” signed 
by the agent of defendant, and at the time of receiving such 
freight the agent said to the shipper that the goods would 
reach Monroe in a good condition and in a few days &c.; Held, 
that there was no evidencs to go to the jury of a special con- 
tract on the part of defendant to convey the goods to the point 
of destination and deliver them to plaintiff there. Ibid. 


COMPLAINT, 


See OFFICIAL Bonn, 9, 11. 
PLEADING, 1, 4, 8, 9, 10. 


CONDITIONS. 


See INSURANCE, 1, 2, 3. 


CONFESSIONS. 


See EVIDENCE, 9, 11. 


CONFIRMATION. 


See MorTGAGE SALE, 2. 


CONSIDERATION. 
See CONTRACT, 8. 





DECREE, 1. 














OONSTABLE. 
See INDICTMENT, 8. 





JUSTICE OF THE PEACE, 4. 


CONSTRUCTION OF STATUTE. 
The privilege tax of five hundred dollars levied under the provisi- 


ons of ch, 274, § 8, Acts 1876-'77, upon manufacturers, &c., of 
commercial fertilizers, is valid. State v. Norris, 443. 


CONSTRUCTIVE POSSESSION. 
See PossEssi0n, 1. 


7 CONTINUANCE. e 








See APPEAL, 5. 


CONTRACT. 
1, 


Where E delivered a note of H to his son with instructions to go 
to H and buy a mule and enter the price of the mule on the note 
as a credit, and the son entered into a bargain with Rto buy a 
horse for $125, with the understanding that if R did not collect 
that amount out of the note by a certain time, he was to have 
his choice to take the horse back or take $125 for him; Held, 
that the legal effect of the transaction was to place the note with 
R as a security for the price of the horse and the property of the 
note remained in E. Earp v. Richardson, 277. 


A subsequent agreement between the son of E and R by which it 
was agreed that R “ might keep the note for the horse,’’ does 
not alter the relations existing between the parties. Ibid. 


In such case the statute of limitations does not bar, because, (1) 
R could not hold the note adversely to E until after a demand ; 
(2) the statute would not begin to run until after R had collect- 
ed the note. Ibid. 


Where the plaintiff constituted the defendants his agents for the 
sale of sewing-machines and took from them a bond conditioned 
among other things that they should return to the plaintiff ‘‘ all 
machines that are not sold, in as good order as received;” It 
was held, in an action by the plaintiff upon the bond to recover 
the contract price of certain machmes delivered to defendants 
which they had offered to return in a damaged condition, but 
which plaintiff had declined to receive, that the measure of 
damages was the difference in value estimated upon the basis of 
the contract price in the condition in which they were received 











by defendants, and their condition when defendants offered to 
return them. Gulley v. Barden, 28%. 

In such case the defendants were but bailees, and until sold 
the property in the machines remained in the plaintiff. Ibid- 
A contract founded upon an agreement to stifle or discontiuue 
a criminal prosecution of any kind, is yoid. Lindsay v. Smith, 
828. 

Where, for a single consideration, a covenant is entered into 
to perform two separate acts, one legal and the other illegal, 
the whole is void; Therefore, where the defendant for a sin- 
gle consideration, covenanted under the penalty sued for, to 
ditch the plaintiff's land and to stop the prosecution of an in- 
dictment pending against him for maintaining a public 
nuisance ; Held, in an action for the penalty that the plain- 
tiff was not entitled to recover, Ibid. 

A parol promise to pay a debt discharged under the Bankrupt 
Act is a distinct cause of action and the unpaid prior legal 
obligation, notwithstanding the discharge, is a sufficient con- 
sideration to support it. Kull v. Farmer, 339. 

Where the defendant promised to pay such debt more than 
three years prior to the commencement of the action, and 


again promised to pay it within three years, and suit was 
brought upon the latter promise ; Held, that the plaintiff was 
entitled to recover. Ibid, 


See Account AND SETTLEMENT. 
Bru oF EXcHANGE, 1, 2. 


Common Carrier, 4, 5, 6, 7. 
Crop LIEN. 


JUDGE’s CHARGE, 1, 2. 
PARTNERSHIP, 2. 
Promissory Note. 
VENDOR AND VENDEE. 
VERDICT, 1. 
WaRRANTY. 


CONTRIBUTION. 
See OrFicraL Bonn, 2. 


CONVICTS. 
See County COMMISSIONERS. 








COOLING TIME. 
See Homic1pE, 4. 


CORPORATIONS. 

1. A bank which issues bills for circulation as money is a public 
corporation ; but a bank, which, beyond a power to contract 
in its corporate name, has no powers beyond those which 
every other person possesses, must be deemed a private cor- 
poration. Attorney General v. Simonton, 57. 

‘2. In an action to vacate the charter of a private corporation for 
the non-user of its corporate franchises, when the non-user 
complained of was an omission of the part of the corporators 
named in the Act of incorporation to organize under it ; Held 
to be insufficient to warrant the relief demanded. Ibid. 


3%. Where the corporators of a private corporation, without hav- 
ing created any shares of stock, or organized in any way, or 
paid into the corporate fund the capital which the law says 
shall be paid up, pretend to be incorporated and hold them- 
selves out to the world as a corporation, they are estopped, as 
to those who deal with them on the faith of their representa- 


tions, to deny the existence of the corporation. Ibid. 


4. The State is not interested in the right of an individual to an 
office in a private corporation. Ibid. 


See ACTION FOR DIVERTING WATER, 4. 


PRACTICE, 14. 


COSTS. 


1, It is within the discretionary pewer of a Court, before which 
an issue of devisavit vel non is tried, to direct the payment of 
the costs out of the estate. Mayo v. Jones, 406. 


2. A prosecutor in a peace-warrant can be ordered to pay costs 
where the prosecution is frivolous or malicious ; and if he fail 
to do so, he can be imprisoned therefor. State v. Cannady, 
539. 

3. Neither a fine nor costs inflicted as a punishment is a debt 
within the meaning of the Constitution in relation to this 
matter. Ibid. 

4, The Legislature has the power to prescribe that the prosecutor 
in a criminal action may be made to pay costs, where the de- 
fendant. is acquitted and the prosecution is frivolous or mali- 
cious. Ibid, . 
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5. There is nothing cruel or unusual in requiring a prosecutor in 
such case to pay costs, Ibid, 
See AcTION To RECOVER LanpD, 5. 
OFFICIAL Bonn, 6. 
PEACE WARRANT, 2. 
PRATICE, 9. 




































COUNTERCLAIM. 
See PRACTICE, 19, 


REFEREE, 3. 


COUNTY COMMISSIONERS. 


Under the provisions of ch. 196, Laws 1876-"7, the commissioners 
of a county have the power to hire out a man imprisoned in 
the county jail upon a conviction for fornication and adultery, 
to his wife, upon her giving bond with sureties for the price. 

i State v. Shaft, 464. 


See OFFICIAL Bonn, 8, 10. 


COUNTY TREASURER, 
See OFFICIAL Bonn, 8, 9, 10, 11. 


COVENANT. 


See ConTRACT, 6, 7. 
MORTGAGE, 1, 2. 


CREDITOR. 
See Fravp, 2. 
HO«ESTEAD, 6, 
SUPPLEMENTAL PROCEEDINGS, 


CREDITOR’S BILL, 
See PRACTICE, 1%, 


CROP LIEN. 

A crop lien to secure agricultural advances (executed under Bat. 
Rev. ch, 65, §§ 19, 20) is vaiid inter partes, although not reg- 
istered within thirty days a:§required by the statute, Gay ve 
Nash, 100, 
















1, 


2. 


DEED. 
1. 








DAMAGES. 
See ACTION FOR DIVERTING WATER. 





ACTION TO RECOVER Lanp, 4, 5. 
CONTRACT, 4. 

MASTER AND SERVANT. 
NEGLIGENCE, 

PRACTICE, 9, 


DECLARATIONS. 
See EVIDENCE, 6, 22. 


DECREE. 


A decree by consent is merely a conveyance between the 
parties, and whether or not it is fraudulent as to creditors, 
must be determined by the consideration. Rollins v. Henry, 

342. 

Such decree binds the parties and their privies in estate, but 
it is open to the latter to impeach it for fraud. Ibid, 

Where on the trial of an action to recover land, the defendant 
relied upon a decree entered by consent in an action (institu- 
ted prior to the action on trial) between the defendant and 
the person under whom both sides claimed title, but entered 
after the purchase by plaintiffs at execution sale ; Held, to be 
error inthe Court below to refuse to allow to such decree 
any force. ° 


See PRACTICE, 1. 


Unless the execution of a deed is proved in some manner 
authorized by statute, its registration will not make the deed 
evidence ; its execution must be proved on the trial. Rollins 
v. Henry, 342. 

Proof of the hand-writing of the grantor is net sufficient 
(nothing else appearing) to entitle a deed to registration. I bid. 


See ADVERSE POSSESSION, 2. 


DECREF. 
Fravp, 1, 2. 

MORTGAGE AND MorTGAGE SALE. 
POSSESSION, 4. 

PuRCHASE Money, 1, 2. 
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DEMAND. 
See BILL oF ENCHANGE, 5, 6. 
ConrTRACT, 8. 


DEMURRER. 
See APPEAL, 3, 7. 
OFFICIAL Bonn, 9. 
PLEADING, 1, 4, 10. 11. 


DEMURRER TO ANSWER. 
See PRACTICE, 18. 


DEPOSITIONS. 
See PRACTICE. 21. 


DESCENT. 


Upon the death of an illegitimate child, (intestate, unmarried and 
without issue) leaving brothers and sisters born of the same 
mother, some legitimate and others illegitimate, his real es- 
tate (under Bat. Rev. ch. 36, Rule 11,) descends to his broth- 
ers and sisters alike as heirs-in-law in equal parts. McBryde 
v. Patterson, 412. 


DESCRIPTION OF LAND. 
See ACTION TO RECOVER LAND, 6. 
ADVERSE POSSESSION, 2. 
WILL, 9, 10. 


DEVISAVITVEL NON, — 
See Costs. 
WILL, 11. 


DISCRETIONARY POWER. os 
82e Costs. 
JUDGE’s CHARGE, 2. 
PLEADING, 11. \ 
PRACTICE, 22, 25, 29, 32. f 
TRIAL, 5. 
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DISSENT FROM WILL. 
See WIpow. 


DISSENTING OPINIONS. 
See Perry v. Shepherd,83 ; RopMAN, J. 


Miller v. Miller, 102; Reape, J. 

Gatlin v. Tarboro, 119; Bynum, J. 

Kahnweiler v. Anderson, 133 ; Smiru, C. J., and Ropmay, J. 
Allison v. Robinson, 222 ; Smiru, C. J. 

Citizens’ Bank v. Green, 247; RopMAN, J. 

Ober v. Smith, 313; Ropman, J. 

State v. Shaft, 464; Smrru, C. J. 

State v. Parish, 492; Smiru, C. J., and Ropman, J. 


DISTURBING RELIGIOUS CONGREGATION 
See INDICTMENT, 2, 3, 4, 5, 6, 7. 


DIVERTING WATER. 
See ACTION FOR DIVERTING WATER. 


DIVISION OF ACTION. 
See PLEADING, 1. 


DIVORCE. 
1, 


To entitle a wife to a divorce from bed and board under Bat. 
Rev., ch. 37, § 5 (4), the indignity offered by the husband 
must be such as may be expected seriously to annoy a weman of 
ordinary good sense and temper, and must be repeated, or con- 
tinued in, so that it may appear to have been done wilfully 
and intentionally or at least consciously by the husband to the 
annoyance of the wife. Miller v. Miller, 102. 


In an action by the wife for divorce from bed and board, where 
it appeared that the husband, at various times in the absence 
of the plaintiff, had had carnal intercourse with a female ser- 
vant in his bed chamber, from which she became pregnant ; 
It was held, that the plaintiff was not entitled to the relief de- 
manded, Ibid, 


DOUBLE-AGENCY. 
See ComMON CARRIER, 1. 
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DOWER. 
See PURCHASE MONEY. 
WIDow., 


EQUITABLE ASSIGNMENT. 
See BILL oF EXCHANGE, 1, 


EQUITABLE TITLE. 
See PURCHASE Monkry, 2. 


ESTATE. 
See MortGaGE SALE, 1, 2. 


WILL, 2. 


ESTOPPEL. 

See CORPORATIONS, 3. 
HOMESTEAD, 2. 
INSURANCE, 2. 
MORTGAGE SALE, 2. 


EVIDENCE. 


1. On the trial of an action where it appeared that H, one of the 
defendants, had purchased the property for the value of which 
the action was brought, and the liability of S, the other de- 
fendant, was in issue ; It was held, that letters written by S to 
a third person concerning the property and alluding to it as 
‘‘our stock,” &c., were admissible in evidence. Pepper v. 
Harris, 71. 

2. Where in an action to recover upon a policy of fire insurance, 
the testimony of P (one of the parties insured) was attacked 
by proof of declarations made, by him during the progress of 
the fire, whereupon P on being recalled testified that he had 
made such declarations while excited and confused by the 
fire, without reflection, &c.; Held, that other declarations of 
P as to the state of his mind, made to another witness during 
the continuance of the fire, were contemporaneous with the 
first and admissible in evidence. McCraw v. Old North State 
Insurance Co., 149. 

3. In such case, evidence that shortly after the fire, the condition 
of P was such as to excite the attention of one of his friends 
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who in consideration thereof advised P to take a drink of 

liquor, was relevant and admissible. J bid. 

4. The contents of a lost execution, like any other lost writing, 
may be proved by parol. Rollins v. Henry, 342. 

5. The return to an execution is ordinarily the best evidence of a 
levy and sale under it ; but when the execution has not been 
returned to the clerk’s office, and it, with any return on it, has 
been destroyed or lost, and it is proved otherwise than from 
the recital in a sheriff's deed, that there was a judgment and 
execution, the recital in such deed is prima facie evidence of 
the levy and sale, (they being official acts of the sheriff ) even 
although the sale was not a recent one. Ibid. 

6. Where on the trial of an action to recover land, a question of 

disputed boundary arose, and the plaintiff introduced ( with- 

out objection ) certain declarations of the, defendant made 
while he was engaged in chopping a certain line upon the 
land in dispute ; Held, that certain prior declarations of the 
defendant made while he was chopping said line were admis- 
sible in evidence on his behalf, although not made in the pres- 

ence of plaintiff. Steele v. Wood, 365. 

Evidence introduced by the State on the trial of a criminal 

action for the purpose of impeaching the testimony of a wit- 

ness for defendant can have that effect only and cannot be 
considered by the jury as substantive evidence of the defen- 

dant’s guilt. State v. Davis, 433. 

8. On the trial of an indictment for forgery, charging the defen- 
dant with having forged an order for $60.07, evidence that 
the defendant had forged an order for any other amount, is 
not admissible. State v. Smith, 462. 

%. Ona trial for larceny, the Court below ruled out certain con- 
fessions of the defendant offered in evidence by the State, 
which had been made on the preliminary trial before a Justice 
of the Peace, because the defendant had not been put on his 
guard as required by law ; ‘the State then offered in evidence 
certain other confessions made voluntarily by the defendant 
shortly after the trial before the Justice without the offering 
of inducements or threats, which evidence the Court below 
admitted ; Heli, not to be error. State v. Needham, 474. 

10. Itis not permissible for a witness, introduced to impeach anoth- 

er witness, to be asked concerning him, “From his general 

character in the neighborhood, would you believe him on oath?”’ 

State v. Caveness, 484. 

Ona trial for larceny, it was in evidence that the defendant had 


=? 
















14. 


15, 


16. 


12. 


been charged in his neighborhood with being a thief, and that 
notice had been given for a neighborhood meeting ‘‘to consult. 
as to what should be done with him about his stealing so much ;”” 
that prior to the meeting the defendant went to one of the neigh- 
bors engaged in the movement and denied that. he had anything 
to do with the stealing which had been going on ; that on the day 
of the meeting the neighbors assembled and sent word to the 
defendant that if he would leave the State, they would not inter- 
rupt him, and two days thereafter he left; that after a few 
months he returned, and in a few hours after his arrival, the 
same neighbors who took part in the first meeting had again as- 
sembled ; that upon being asked by the prosecutor “are you 
not ashamed to try to break up an old man as I am by stealing 
his sheep and hogs ?” the defenddnt replied, hanging down his 
head, “ the first two hogs you lost, I did not get ;”’ Held, that 
the confession of the defendant was not admissible in evidence. 
State v. Parish 492. 


On the trial of an indictment for burning a mill, parol evidence 
is admissible to prove the ownership of the @roperty burned. 
State v. Jaynes, 504. 

The opinion of an expert, warranted only by assuming the truth- 
fulness and accuracy of what has been testified to by witnesses, 
isnotadmissible. State v. Bowman, 509. 


Such evidence is competent only when founded on facts within 
the personal knowledge or observation of the expert, or upon 
the hypothesis of the finding of the jury. Ibid. 


Where, on a trial for murder, a physiciau who stated that he had 
heard the statements of the witnesses as to the circumstances 
immediately preceding the illness of the deceased, the appear- 
ance of the body immediately after death, the condition of the 
limbs, &c., &c., and could therefrom form an opinion as to the 
cause of death, was permitted to testify what in his opinion was 
the cause of the death of the deceased ; Held, to beerror. Ibid. 


On a trial for murder it was in evidence that the defendant H 
charged deceased with perjury, adding, ‘‘I can prove it. 
Come up here, M.” Whereupon the defendant M stepped up, 
when deceased struck him, knocked him on his knees and 
stamped at him; M rose up and deceased immediately there- 
after staggered back mortally wounded, one witness stating 
that both M and deceased had knives in their hands. It was 
further in evidence that M was small, crippled and one-eyed, 
and deceased was a strong man ; Held, that evidence of the 
character of deceased for violence was admissible. State v. 
Matthews, 523. 
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17. The evidence as to H being, that he was cursing deceased, said 


19. 


20. 


21. 






deceased had sworn to a lie and called on M prove it, and 
when deceased knocked M down, H ‘put his Hand in his pocket 
and said he would *‘ shoot the d—d rascal,” or “stand back 
from the——, I am going to shoot him,” when his wife caught 
hold of him and prevented him ; Held, that what H said or 
did before the fight between deceased and M was not intended 
to provoke such fight, had nothing to do with it, and ought to 
have been excluded. Ibid. 


18, To render the act of killing excusable on the ground of self- 


defence, the;\defendant should not only have reasonable ground 
to apprehend, but also should actually apprehend, either that 
his life was in imminent danger or that deceased was about to 
do him some enormous bodily harm, and there must be a 
necessity for taking life from the fierceness of the assault, &c. 
In this case the evidence being as above stated ; Held, that 
there was no evidence from which the jury might reasonably 
infer that M intended or was willing to engage in a fight with 
deceased, Ibid. 


Held further, that the circumstances of the case rebutted the 
presumption of malice raised from the fact of killing, and it 
was error in the Judge below to submit the question of mur- 
der tothe jury, the question as to whether the presumption of 
malice had been rebutted or not being a question of law. Ibid 
It is the duty of a Judge to state clearly the particular issues 
arising on the evidence and to instruct the jury as to the law 
applicable to every state of the facts which upon the evidence 


. they may reasonably find to be the true one. Ibid. 


On the trial of an indictment for burning a stable, evidence 
that the measurement of certain tracks leading from the stable 
towards defendant’s house had been applied to the foot of the 
brother of the defendant who had been at first arrested for 
the offence, and that the measurement did not correspond, is 
not admissible. State v. England, 552. 


Ona trial for rape, where the testimony of the prosecutrix was 
impeached by proof of inconsistent statements made by her on 
the preliminary trial before a Justice of the Peace, it was com- 
petent for the prosecution in corroboration to prove the decla- 
rations of such witness on the day following the commission 
ofthecrime. State v, Laxton, 564. 


See BasTarpy, 1, 2. 


Common CarRIER, 3, 7. 
DEcREE, 8. 





SN. AACE A MIE etre ci 


a i a Ht 


. 






































DEED, 1, 2. 
FRAUD, 1, 2. 
INDICTMENT, 2, 3, 4, 5. 
INSURANCE, 2, 3. 
JUDGE'S CHARGE, 3. 
LARCENY, 1, 2, 4. 
PARTNERSHIP, 1. 


EXCEPTIONS. 
See REFEREE, 2, 3. 


EXECUTION. 
See EvIpENCcE, 4, 5. 


EXECUTION SALE, 
See PURCHASER, 2, 4. 
Wit, 8. 


EXECUTORS AND ADMINISTRATORS. 


1. The insolvency of an executor is not a sufficient cause for re- 
quiring him to give bond and, failing in that, for his removal, 
unless such insolvency was unknown tothe testator or oc- 
curred after his death. Neighbors v. Hamlin, 42. 


2. An affidavit upon which an application is based for requiring 
an executor to give bond or for his removal, is insufficient if 
it states merely a belief that such executor will misapply the 
funds which may come into his hands ; it should set out the 
facts or circumstances or state the reasons upon which such 
belief is grounded. Ibid, 


See PRACTICE, 7, 10, 19. 
SUPPLEMENTAL PROCEEDINGS. 
WLLL, 4. 4 


EXECUTRIX UNDER HUSBAND'S WILL. 
See WIDOW. 


EXPERT. 
See EvipENceE, 13, 14, 15. 




















FALSE IMPRISONMENT. 
See INDICTMENT, 8. 


FALSE PRETENCE. 
See INDICTMENT, 9, 10. 


FELONIOUS INTENT. 
See LARCENY, 3. 


“ FIGS.”’ 
See INDICTMENT, 16. 


FINE. 
See Costs, 3. 


FIRE INSURANCE. 
See INSURANCE. 


« FISH.”’ 
See INDICTMENT, 13. 


FORCIBLE ENTRY AND DETAINER. 
See JUSTICE OF THE PEACE, 2. 


FORFEITURE. 
See INSURANCE, I, 4, 5. 


FORGERY. 
See EVIDENCE, 8. 


FORMER ACQUITTAL. 
See APPEAL, 6, 


FORMER CONVICTION. 
See ABANDONMENT OF WIFs. 


FORMER JUDGMENT. 
See JUDGMENT, 1. 
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FRANCHISE. 


See CORPORATIONS, 2. 


FRAUD. 
1. The presumption of fraud arising upon a deed of trust, executed 


2. 


by an insolvent person to secure one of his creditors, conveying 
-a store-house and lot, a stock of goods and the increase of such 
stock, and containing a provision that the trustor ‘‘shall have 
the privilege of continuing his business for one year,’’ is not re- 
butted by proof that the debt secured by the trust deed is a 
.bona fide debt, and that the insolvency of the trustor was un- 
known to the trustee and cestui que trust at the time of the exe- 
cution of the deed. Holmes vy. Marshall, 262. 


In such case the presumption of fraud arises from the fact of te 
debtor’s insolvency and the further fact that the trustee and 
cestui que trust are parties to a deed of trust which secures a ben- 
efit to the maker, and which conflicts with the rights of credi- 
tors. Ibid. 


See DECREE, 1, 2. 


HOMESTEAD, 1. 
SratTuTe OF LruirTatTrons, 3, 4, 5. 


GENERAL ASSEMBLY. 


See OFFICIAL Bonn, 3, 4, 5. 


PRIVATE ACT. 


GENERAL CHARACTER. 


See EVIDENCE, 16. 


GRANT. 


See ACTION FOR DIVERTING WATER, 2. 


ADVERSE POSSESSION. 1, 2. 


GUARDIAN BOND. 


1. 


2. 





A guardian bond is an official bond within the meaning of C. 
C. P. § 68, (a). Cloman v. Staton, 235. 


An action upon a guardian Bond, brought in a county other 
than the one wherein the bond was given, is triable in such 
county unless the defendant moves to remove the action to 
the proper county. Ibid. 

In such a case a motion by the defendant to dismiss the action 
should be treated as a motion to remove, Ibid. 
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1, 


2. 


3. 


See GUARDIAN AND WARD. 


GUARDIAN AND WARD. 


A minor, J. recovers a judgment against H administrator c t. 
a. of McK, her late guardian. He afterwards (Oct. 28th, 1871;) 
under a decree sells the land of his testator to pay debts of 
estate, J's judgment having priority. On Nov. 7th, 1871, H 
qualifies as guardian of J, his step-daughter, giving bond, The 
purchase money of the McK land amounts to largely more 
than J’s judgment, the wife of H purchasing much of it. Such 
of the purchase money as H actually collects he does not sep- 
arate from his own or from the administration money but 
spends it while in his hands. In his guardian returns he 
charges himself with the whole amount of the judgment, The 
administration sureties are solvent :— 

(1) Held, That whether the administrator wasted the fund or 
not, it was the guardian’s duty to collect the judgment, it 
being collectible ; and his failure to collect it was'a breach of 
his guardian bond, for which ,he and his sureties are liable. 
Harris v. Harrison, 202. 

(2) Held further, That as the guardian did not act in good 
faith, he and his sureties are liable for the full amount of the 
debt to the ward, although she might collect it out of the ad- 
ministration bond ; that she has her election to sue either set 
of sureties or both, and to get judgment against both and col- 
lect out of one, leaving them to adjust their equities among 
themselves. Ibid. 

(3) The defendants (sureties on the guardian bond) will be sub- 
stituted to the rights of the ward, and may pursue any 
equities which they have against the administration sureties, 
or the purchasers of the McK lands. Ibid. 

The administrator of a deceased ward is not entitled to recover, 
in an action against the administrator of the deceased guardian, 
monies which came intothe guardian's hands as proceeds of 
real estate belonging to the ward sold under a decree of Court 
for partition. Allison v. Robinson, 222. 
In such case the heirs-at-law of the deceased ward are neces- 
sary parties to the action, in order that the rights of all inter- 
ested mav be adjudicated in the same action. I bid. 


See PETITION FOR PARTITION, 


PRACTICE, 11, 12, 


HEIR AT LAW. 


See GUARDIAN AND WARD, 3. 


WILL, 1. 
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INDEX. 








HIRING CONVICTS. , 


See County CoMMISSIONERS. 


HOMESTEAD. 


1, 


Where a debtor had conveyed the tract of land npon which he 
lived in fraud of creditors, and afterwards the sheriff set apart 
to him under execution two other tracts of land as a home- 
stead and sold the home tract, and the purchaser acquired pos- 
session thereof; Held in an action by the debtor to recover 
possession of the home tract as a homestead, that he was not 
entitled to recover. 
Nor would he have been entitled to recover if the home tract 
had not been fraudulently conveyed or conveyed at all. Spoon 
v. Reid, 244, 
An allotment of homestead under execution, without excep- 
tion or appeal by the debtor, is an estoppel of record against 
him, Ibid, 
All property is held subject to the payment of the debts of the 
owner, except in so far and to the extent only that it has been 
specifically exempted. Citizens’ Nat. Bank v. Green, 247. 
The homestead law does not vest in the owner any new rights 
of property ; it only imposes a restriction upon the creditor 
that in seeking satisfaction of his debt, he should leave to the 
debtor untouched five hundred dollars of his personal and one 
thousand dollars of his real estate. Ibid. 
The income derived from a homestead is not likewise exempt 
from liability for the owner’s debts, and all acquisitions of 
property derived from such income are subject to sale under 
execution against the debtor ; and the same is true of the nat- 
ural increase of personal property set apart to the debtor as 
exempt from sale under execution. Ibid, 
G, being insolvent and having had his homestead of the value 
of $1,000 set apart to him, and his personal exemption to the 
value of $275.50 allotted, loaned his wife $300, being the pro- 
ceeds of the sale of cotton raised on the homestead ; with it 
{and $200 belonging to her) the wife purchased certain other 
real estate taking the title to herself ; in an action by a judg- 
ment creditor to subject the land to the payment of his debt, 
it was held, that the creditor had a lien upon three-fifths of 
the land under and by virtue of his judgment against G. Ibid. 


See PERSONAL PROPERTY EXEMPTION. 


PURCHASE MONEY, 1, 2. 


























HOMICIDE. 


Zs 


See EVIDENCE, 15, 16, 18, 19. 


On a trial for murder, if it appear that the prisoner saw the 
deceased in his ( prisoner’s) house with his arms around the 
neck of prisoner’s wife and thereupon entered the house, 
when the deceased came at him with a knife and the prisoner 
killed him, it is manslaughter. State v. Harman, 515. 


If A on entering his own house is assailed by another with a 
knife and thereupon enters into a fight with him, standing not 
entirely on the defensive, and kills him, it is at the most man- 
slaughter. Jbid, 


If in such case A stands upon the defensive and does not fight 
until he is attacked and threatened with death or great bodily 
harm, when to save himself he kills his assailant, it is excusa- 
ble homicide, even if A does not turn and flee out of the 
house. Ibid, 


On atrial for murder, it was in evidence that the prisoner, the 
deceased and others were at work in a field together, when a 
dispute occurred between the deceased and a kinswoman of 
prisoner ; that prisoner reproved deceased for troubling her 
when deceased remarked ‘“‘If you make me mad I would 
think no more of going to the house and getting Mr. J’s gun 
and shooting you than nothing,” and prisoner replied “ if you 
want to get the gun, you had better go ;” that then the prisoner 
went off and in about half an hour returned with a hatchet 
behind him and asked deceased if he meant what he said ? the 
deceased said he did, and thereupon the prisoner struck him 
with the hatchet and killed him ; Held, that nothing had oc- 
curred to dethrone the prisoner's reason, and His Honor below 
might have told the jury without any qualification that ample 
cooling time had intervened. State v. Savage, 520. 


During the selection ef the jury on a trial for murder, several 
jurors answered that ‘they had formed and expressed the 
opinion that the prisoner was guilty,” whereupon His Honor 
said ‘‘that in olden times, Judges sometimes punished men 
for expressing opinions in such cases, but the Court did not 
propose to do that; and such expressions might have a ten- 
dency to prejudice the community from which jurors were to 
be selected, and thereby the prisoner might be seriously dam- 
aged. Hereafter it was to be hoped that there will be no such 
expressions of opinion in order that fair trials may be had for 
all who are accused of crime ;” Held, not to be error. Ibid. 








622: 





HUSBAND AND WIFE. 
A husband cannot loan money to his wife, both being. insolvent. 
Citizen's National Bank v. Green, 247. 


See Action TO Recover Lanp, 1. 
DIVORCE. 
HomEsTEapD, 6, 
PossESSiON, 4. 
Pourcuaser, |. 


ILLEGAL CONSIDERATION. 
See CONTRACT, 6, 7. 


ILLEGITIMATE CHILD. 
See DESCENT, 


IMPEACHING TESTIMONY. 
See Ev1DENOE, 7, 10, 22. 
JUDGE’E CHARGE, 3. 


IMPRISONMENT. 

1. A sentence of imprisonment for five years in the county jail, 
and # recognizance of $500 to keep the peace for five years after 
the expiration thereof upon a defendant convicted of assault and 
battery, is unconstitutional. State v. Driver, 423. 


The judgment in such case is reviewable and the decision of this 
Court will be certified to the Court below, to the end that a reg- 
ular and proper judgment may beentered. Ibid. . 


See Costs, 2. 


INCEST. 
See INpIcTMENT, 11. 


INCOME DERIVED FROM HOMESTEAD. 
See HomesTeEap, 5. 


INDICTMENT. 
1, An indictment for assisting prisoners to break jail which does 
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not allege that such prisoners had committed any offence, or state 
facts or circumstances from which the Court can see that they 
were lawfully in prison, is fatally defective. State v. Jones, 420. 


On the trial of an indictment for disturbing a religious congrega- 
tion, it was in evidence that the defendant, either just before or 
shortly after the beginning of the services, rose up in the church 
and began to speak on matters connected with his expulsion 
from the church, which had occurred a short time previously ; 
that the minister directed him to stop, when he declared he would 
be heard, and persisted in speaking until he was removed from 
the house ; that he thereupon re-entered and resumed his speak- 
ing, notwithstanding repeated remonstrances from the minister, 
and by his conduct and voice so interrupted the services that the 
meeting was broken up ; Held, that upon this evidence the jury 
were warranted in returning a verdict of guilty. State v. Ram- 
say, 448. 

On such trial, evidence as to “‘before what body the defendant 
was tried’ was inadmissible; also as to ‘‘how members of that 
church were tried and convicted ;”’ also as to the manner of de- 
fendant’s expulsion and its propriety ; also as to whether the 
official board or the members of the church had, under its rules, 
authority to expel. Ibid, 

On such trial a witness introduced by the State testified on 
cross-examination that he had ‘‘taken the defendant to task 
for sowing the seeds of discord and spreading false views ;” 
Held, to be inadmissible to further inquire what those false 
views were. Ibid. 

On such trial it was admissible for the State to ask a witness 
“if it was a custom in this church for an expelled member 
to get up on the Sabbath day, just before or at the beginning 
of the regular service and make known his grievances ?’ Ibid. 
It is not necessary to constitute the offence of disturbing a re- 
ligious congregation, that the congregation should be actually 
engaged in acts of religious worship at the time of the dis- 
turbance ; it is sufficient if they are assembled for the purpose 
of worship and are prevented therefrom by the acts of the de- 
fendant. Ibid. 

Where on such trial, the Court charged at the defendant’s re- 
quest ‘‘that the act of disturbance must be wanton, intentional 
and contemptuous” but added ‘‘ that the acts would be wan- 
ton, if done without regard to consequences, that is, for some 
purpose of his own, and with intent te do them, whether he 
thereby disturbed the congregation or not;” Held, not to be 
error, Ibid. 





INDEX. 








On the trial of an indictment for false imprisonment, where 
it appeared that the defendant, who was a constable, had ar- 
rested the prosecutor under a warrant issued by a Justice of 
the Peace, and under the verbal order of the Justice had put 
him in jail, where he remained until the succeeding day when 
he was brought out, and under another warrant regularly com- 
mitted ; It was held, that the defendant was properly con- 
victed, State v. James, 455. 


An indictment for obtaining goods, &c., under false pretences 
must charge not only the false pretence, but must also con- 
tain the negative averment that the pretence was actually un- 
true. State v. Pickett, 458. 

An indictment for obtaining goods under false pretences can 
be maintained against one who sells and conveys land for a 
price, by falsely representing it to be free from incumbrances_ 
and the title thereto perfect, when the land is in fact encum- 
bered with a mortgage known to the defendant. State v. 
Munday, 460. 

Incest is not an indictable offence in this State. Statev. Keesler, 
469. 

In an indictment for the larceny of certain meat belonging to a 
railroad company, the property was laid in a depot-agent of the 
company for the use of its hands ; Held, that the indictment is 
defective ; the property should have been laid in the railroad 
company, the agent in such case not beinga bailee. State v. Jen- 
kins, 478. 

Fish are not the subject of larceny, unless reclaimed, confined or 
dead and valuable for food or otherwise, State v. Krider, 481. 


An indictment for larceny which charges the defendant with hav- 
ing stolen “five fish,’ and fails to allege any of the conditions 
which render fish the subject of larceny, is fatally defective. 
Ibid. 

In an indictment against two defcndants, it is improper to exam- 
ine each defendant against the other before the Grand Jury for 
the purpose of obtaining a true dill against both. Ibid. 

An indictment under Bat. Rev. ch. 32, § 20, for the larceny of 
figs remaining ungathered in a certain field, &c., which fails to 
allege that they were ‘‘ cultivated for food or market,”’ is fatally 
defective. Statev. Liles, 496. , 
In an indictment under a statute, where the words of the statute 
are descriptive of the offence, the indictment should follow the 
language and expressly charge the described offence, so as to 
bring it within all the material words of the statute. Ibid. 
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In an indictment under ch. 228, Acts 1874-75, it is sufficient to 
describe the property burned as ‘‘one mill.’’ State v. Jaynes, 
504, 7 

An indictment for burning a stable, under ch, 228, Acts 1874-5, 
which omits to allege that the burning was done with ‘‘an intent 
to injure or defraud,”’ is defective. State v. England, 552. 


An indictment for such offence under ch. 32, § 6, Battle’s Revis- 
al, which omits to allege that the burning was in the “night 
time,”’ is defective. Ibid. 


The repeal of a statute pending a prosecution for an offence cre— 
ated under it, arrests the proceedings and withdraws all authori- 
ty to pronounce judgment even afterconviction. State v. Long, 
571. 


The provisions of ch. 283, Acts 1876-7, (which act repealed the 
statute, Bat. Rev. ch. 64, § 15, under which the defendant was 
indicted) making the removal of crops under certain circumstan- 
ces a misdemeanor, do not apply to antecedent acts. J bid. 
See ABANDONMENT OF WIFE. 
APPEAL, 7. 
Costs, 4. 
EVIDENCE, 8. 
JUDGE'S CHARGE, 3. 
PRAcTIcE, 30, 31. 
RAPE, 
TOWNS AND CiTIEs, 2. 


INFANT. 
See PER30NAL PROPERTY EXEMPTION, 
PETITION FO2 PARTITION. 
PRACTICF, 11, 12. 
PRocese, 3. 


INJUNCTION. 


1, An action for an injunction lies at the instance of a tax-payer, 
suing either alone or on behalf of all others similarly situa- 
ted, to enjoin tke collection of an illegal tax by a municipal 
corporation. Icndon v. City of Wilmington, 109. 

But before such action can be maintained, it must appear that 
the plaintiff has pa'd so much of the tax, if any, as is admit- 
ted to be due, (Mandamus to require uniform assessment 
suggested.) Ibid, 
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See Practice, 13, 15. 


INSANITY. 
See WILL, 11, 12, 13. 


NSOLVENCY OF EXECUTOR, 
See EXECUTORS AND ADMINISTRATORS, 1, 2. 


INSOLVENCY OF TRUSTOR. 
See Fravup, 1, 2. 


INSURANCE. 


1. In an action to recover ona policy of fire insurance, where 
it appeared that the policy contained a condition, that ‘‘when 
property (insured by this policy) or any part thereof shall be 
alienated, or in case of any transfer or change of title tothe 
property insured or any part thereof or any interest therein, 
without the consent of the company endorsed thereon, * * * 
this policy shall céase to be binding upon the company ;” and 
that the plaintiff after the issuing of the policy had mort- 
gaged the property insured, with power of sale, ac.; Held, 
that the policy was thereby forfeited and the plaintiff was not 
entitled to recover. Sossaman v. Pamlico Ins. Co, 145. 


Where, in an action to recover on a poiicy of fire insurance, it 
appeared that the premium for the insurance was not paid in 
cash but a note given therefor, and the policy contained a 
stipulation that ‘‘no insurance shall be considered as binding 
until the actual payment of the cash premium; but where a 
note is given for cash premium, it shall be considered a pay- 
ment, provided the notes are paid when due, and it is stipu- 
lated and agreed by and between the parties that in case of 
loss or damage by fire to the property herein insured, and the 
note given for the cash premium or any part thereof shall re- 
main unpaid and past due at the time of such loss, this policy 
shall be void ;’ Jt was held (the said note having been past 
due and unpaid at the time of the fire) that evidence that the 
defendant company by previous transactions with plaintiff 
and others had extended similar notes, would warrant a jury 
in coming to the conclusion that the defendant was estopped 
from denying an agreement for extension and insisting upon 
a forfeiture. McCraw v. Old North State Ins. Co. 149. 


3. If an insurance company intentionally by language or conduct 
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leads its policy holders to believe that they need not pay their 
premium notes promptly and that no advantage will be taken 
of the failure, it is equivalent to an express agreement to that 
effect and is a waiver of any forfeiture expressed in the policy 
therefor, ' Ibid. 


See EVIDENCE. 2,. 


INTEREST. 
See WILL, 3, 4. 


INTERPLEADER. 
See PRAcTICE, 14, 


ISSUES. 
See ComMoNn CARRIER, 2. 
PLEADING, 6, 7. 


JUDGE'S CHARGE. 


1, Where on the trial below, it appeared that the defendant had 

executed to one M eight notes for $125 each, which M had 
transferred to plaintiffs before due as collateral; and that the 
defendants had executed to plaintiffs four ‘new notes (upon 
which the action was brought) and that the old notes were 
thereupon delivered by the plaintiff to M; and the agreement 
under which the new notes were executed by defendants was 
in dispute ; 
Held, to be error for the Court to charge the jury, “ that if the 
plaintiffs agreed to deliver tothe defendants the eight old 
notes and failed to do so, they could not recover,” there being 
evidence (testified to on both sides) that after the plaintiffs 
gave the old notes to M, the defendant and M made a new ar- 
rangement of their matters concerning the old notes which by 
consent of all parties, including plaintiffs, were destroyed ; 
the Court, in its charge, should have given due force to these 
facts. Brunhill v: Freeman, 67. 


When on the trial of an action, the Court charged ‘‘ that if the 
jury believe that S in the course of his dealings and corres- 
pondence with the plaintiff gave him reasonable ground to be- 
lieve and he did believe that the property was to be bought 
and used for the benefit of S, and that the plaintiff parted with 
his property under that belief, and the property was used for 
the joiat benefit of S and H, on S’ farm, then S is affected with 








— 


liability to the plaintiff for the property as well as H,” &c, ; 
It was held, that it cannot be seen as a conclusion of,law that 
the defendant S was prejudiced by the use of the expression 
““S’ farm,” and that it was a matter exclusively within the 
discretion of the Judge below, on a motion for a new trial. 
Pepper v. Harris, 71. : 

On the trial below, it was in evidence that a certain witness 
introduced for defendant had made statements inconsistent 
with her testimony on the trial ; the defendant asked the Court 
to charge “that the evidence could be considered by the jury 
only for the purpose of impeaching the testimony of the wit- 
ness and not as substantive evidence of defendant's’ guilt ; : 
the Court charged ‘‘ that if the jury believe 1 from the evidence 
that the two statements were inconsistent, then it would be for 
them to say whether her first statement or her evidence at the 
trial was the truth ;” Held, to be error ; the Court should have 
guided the minds of the jury as to the application of the im- 
_ peaching evidence. State v. Davis, 433. 


On the trial of an indictment for an assault with intent to com- 
mit rape, where there was evidence that the defendant (a boy 
of fifteen) had been found on the prosecutor's child (a girl of 
about six, (she-being on her back with her clothes up, &c. ; 
Held, to be error for the Court in its charge to the jury, to re- 
mark with emphasis, ‘‘ Why was she on her back? And why 
was he on her?” as violative of the Act, Rev. Code, ch. 31, § 
130. State v. Dancy, 437. 

On the trial of an indictment for larceny, containing a count for 
receiving, &c., the Court charged the jury at the request of the 
defendant, ‘‘that if they believed that the defendant, although 
he may not have taken the property himself, but finding it at his 
house detained it under a claim of right, he cannot be convieted 
on the second count,” butadded, ‘‘that such claim must be a 
bona fide claim, that is, a claim made in good faith, a claim be- 
lieved in by himself and not a mere sham claim or pretence of a 
claim ;’’ Held, not to be error. State v. Caveness, 484. 


On the trial of an indictment for maliciously burning a mill with 
intent, &c., (under ch. 228, Acts 1874-5) where the Court charg- ° 
ed the jury at defendant’s request, “that if the defendant burnt 
the mill with intent to prevent detection of the alleged embezzle- 
ment or theft, although he knew incidental injury would be oc- 
casioned thereby, the jury should acquit,” but added, *‘ that the: 
State was not bound to prove malice or any facts or circumstan- 
ces besides the unfawful burning, from which the jury might 
presume malice and the defendant might negative the same by 
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evidence either of the State’s witness or his own ;”’ Held, not to 
be error; although the instruction asked ought to have been re- 
fused, there being no evidence that he burned the mill with in- 
tent to prevent the detection of the embezzlement, &c. State v. 
Jaynes, 504. 

In such case, the Court charged that it was ‘essential to the 
successful proof of an alibi that it should cover the whole time 
of the transaction in question, and where it fails. to do so, it is 
regarded as the most suspicious evidence ; that the witnesses all 
testified to having retired by ten o’clock, and it was for the jury 
to say whether the prisoner might have left or did leave his bed, 
commit the deed, and return before the alarm of fire was given;”’ 
Held, that the first portion of the charge was erroneous, but the 
error was cured by the subsequent qualification that ‘‘it was for 
the jury to sty whether,” &c. Ibid. 

On the trial of an indictment for perjury, it became material for 
the jury to know whether a certain note was given for a ‘horse 
or for the purchase of land; and the Court declined to charge the 
jury as asked by the defendant ‘that if B sold a horse toH and 
took the mortgage to secure him, and that was all the debt he had 
against the land, it made no difference how tle contract was 
made to lift the mortgage, still in law it was an agreement to pay 
the debt created for the horse, and that the defendant would not 
be guilty ;’ Held, to be error. State v. Tucker, 545. 

It is a violation of the Act (Bat. Rev. ch. 17, § 237) fora Judge 
at any time in the progress of a trial (as well as during his charge 
fo the jury) to express an opinion as to the weight of evidence 
or to use language which fairly interpreted would make it reas- 
onably certain that it would influence the minds of the jury in 
determining a fact. State v. Browning, 555. 

In such case, however, unless it appear with ordinary certainty 
that the rights of either party have been in some way prejudiced 


by the remarks or conduct of the Court, it cannot be treated as 


error. 
See ASSAULT AND BaTTErY, 1. 


EVIDENCE, 20. 
INDICTMENT, 7. 
LARCENY, 2. 

MASTER AND SERVANT 7. 
TRIAL, 1, 2, 3, 4. 


JUDGMENT. : 
1. A judgment by default rendered by the Superior Court in 








term time in an action upon a former judgment or decree, is 
regular without proof of such judgment or decree being made 
before the Clerk ; section 218 of the Code is suspended by the 
act suspending the Code. Bat. Rev. ch. 18. Mabryo. Erwin, 
45. 


. A motion made after the expiration of a year to set aside a. 


judgment under C. C. P. § 132, cannot be allowed. Ibid. 


The acceptance by a judgment creditor of a promissory note 
upon athird person in satisfaction ef the judgment, isa dis- 
charge of the judgment, although the note is for a less amount 
than the judgment. Currie v. Kennedy, 91. 


The requirement that a Judge shall sign all judgments render- 
ed in his Court is merely directory, and his omission to do so 
will not avoid the judgment as to strangers ; although it might 
in connection with other evidence be. a proof that the judg- 
ment was fraudulent, or had not in fact been rendered by him. 
Rollins v. Henry, 342. 

Only a defendant can avoid a judgment for irregularity, and 
as long as he is content to waive the irregularity, strangers 
cannot avail themselves of it collaterally ; Therefore, where on 
the trial below, a judgment rendered in another case against 


one not a party to this action (relied on bythe plaintiffs to 
prove title) appeared to have been rendered without any case 
having been constituted in Court ; Jt was held, that the defen- 
dant in the action on trial could not take advantage of the ir- 
regularity. Ibid. 


See PRACTICE, 10, 13. 


PuRCHASE MONEY, 2. 
STAY OF EXECUTION, 1. 


JUDGMENT AGAINST ADMINISTRATOR. 
See PRACTICE, 7. 


JURISDICTION. 
See JUSTICE OF THE PEACE. 


JURY. 
1, 


PLEADING, 12. 
PRACTICE, 7. 
PROHIBITION. 


Where a motion is made, upon affidavits, in the Court below to 
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. set aside the verdict upon the ground of improper conduct in 
the jurors, the facts should be ascertained by the Court and 
spread on the record. This Court will not look into the affi- 
davits. State v. Smallwood, 560. 

2. If the motion is grounded upon the mistake of the jury, this 
Court can take no notice of such mistake, whether of fact or 
of law ; the only remedy is for the Court below.to grant a new 
trial. Ibid. 


8. Misconduct on the part of a jury, to impeach their verdict, 
must be shown by other testimony than their own. Ibid, 


See ACTION TO RECOVER LAND, 6. 
HomIcipg, 5. 
PRACTICE, 8, 30. 
VERDICT, 1. 


JUSTICE OF THE PEACE. 


The act of 1876-7, ch. 287, ousting the jurisdiction of Justices of 
the Peace in civil actions where none of the defendants reside 
in the Justice’s county, does not apply to an action commenced 
before the passage of the act. Lilly v. Purcell, 82. 

A Justice of the Peace has no jurisdiction of an action of forci- 
ble entry and detainer. Perry v. Shepherd, 83. 


A Justice of the Peace has final jurisdiction over affrays, on 
compliance with the required preliminary conditions. City 
of Greensboro v. Shields, 417. 


A verbal order of a Justice of the Peace sending a prisoner to 
jail, whether made before or after the examination on the 
warrant, is not a sufficient authority for the officer to whom 
the order is given. State v. James, 455. 


See INDICTMENT, 8. 
PRACTICE, 16, 17. 
Stay or EXEcurION, 1, 2. 


JUSTICE’S COURT. 
See PRACTICE, 16, 17: 
Stay OF ExEcurTIon, 1, 2: 


LANDLORD AND TENANT. 
See ACTION TO RECOVER LAND, 3. 
PRACTICE, 2. 
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LARCENY. 

1. On the trial of an indictment for larceny, it was in evidence 

that lint cotton was stolen froin certain bales on the platform 
of a wware-house ; that on the night of the larceny four bags 
containing cotton like that stolen were found near by, two of 
them hidden ; that the defendant on the same night was seen 
near the ware-house behind some wood ; that about one month 
afterwards two bags (containing lint cotton like that stolen ) 
similar in all respects to the bags found near the ware-house 
were found concealed in defendant's possession ; Held, that 
there was sufficient evidence to warrant a verdict of guilty by 
the jury. State v. Patterson, 470. 
On a trial for larceny, where the defendant who was charged 
with stealing a hog contended that certain pork found in his 
house was part of a hog of his own, and two of his children 
testified that the defendant had killed a hog of his own the 
day before the pork was found, it was error for the Court to 
instruct the jury ‘‘that there was no evidence that the hog 
was the property of any one except the prosecutor.” State v. 
Meacham, 477. 


To render a defendant guilty of receiving stolen property, &c., 
he must know at the moment of receiving it that it has been 
stolen, and he must at the sametime receive it with felonious 
intent, State v. Caveness, 484. 


Where on a trial for larceny, a witness for the State was per- 
mitted to testify that in consequence of statements made to 
-him by the defendant, he and defendant went to a certain 
place in the woods where defendant: pointed out to him the 
stolen property ; Held, not to be error. State v. Lindsey, 499. 


S.e EvipENce, 9, 11. 
INDICTMENT, 12. 
JUDGE’s CHARGE, 5. 
PRACTICE, 26, 28. 


LEGACY. 
See WILL. 


LEGISLATIVE POWER, 
See Costs 4, OrFicriL Bonp, 5. 


LEVY: 
S2e ACTION TO RECOVER LAND, 6, EVIDENCE, 5. 
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LIEN. 
See BAILMENT. 

2 HOMESTEAD, 6. 
Ss 
vf MALICE, 
n fee EVIDENCE, If. 
2 JUDGE'S CHARGE, 6, 
2 MALICIOUS PROSECUTION. 


See Costs, 2, 4. 


| 


MANSLAUGHTER. 
See HomIcIpF. 


MASTER AND SERVANT. 

1. If aservant remains in his master’s employment with knowI- 
edge of defects in machinery which he is obliged to deal with 
in the course ofhis regular employment, he assumes the risks 
attendant upon the use of the machinery unless he has notified 
the master of the defects, so that they may be remedied within 
a reasonable time; if he sees that the defects have not been 
remedied, yet continues to expose himself to the danger, the 
master’s liability ceases. Crutchfield v. R. & D. R. R. Co.300; 


Where both master and servant have equal knowledge of such 
defects and the servant continues in the service and in the dis, 
charge of his regular duties, each party takes the risk. Ibid. 


If the servant have no knowledge of such defects, he is not 
thereby exempted from ordinary care and caution, and if he 
so far contributes to his injury by his own negligence or want 
of care and caution as but for such negligence the injury 
would not have happened, he cannot recover. J bid, 


‘Where, on the trial of an action for damages against a rail-road 
company, for an injury received by the plaintiff while coupling 
cars, the Court declined to charge the jury, that “if they be- 
lieved that the plaintiff knew or had reasonable grounds for 
believing that the engine used by defendant prior to the time of 
the injury complained of was not controllable by the engineer, 
and that the road-bed was ina dangerous condition, and the 
p'a‘ntiff was injured thereby then the plaintiff was guilty of cen 
tribu tory negligence and the defendant was not liable ;and that 
this was so whether the defendant knew or was ignorant of 


45 








the condition of the engine or road-bed;* Jt was held, to be 
error, Jbid, 


MAYOR. 
See TOWN AND CITIEs. 


MISJOINDER OF ACTIONS. 
See PLEADING, 1, 2, 3. 


MISTAKE. 
See ACTION TO RECOVER LAND, 6. 
JURY, 2, MORTGAGE 2. 


MISTRIAL. 
See PRACTICE, 30. 


MORAL DEBASEMENT. 
See WILI, 18, 


MORTGAGE. 


1. Where a mortgage deed contained a covenant on the part of 
the mortgagee to allow to the mortzagor in case of foreclosure 
such sum as he might expend in permanent improvements on 
the land, ‘‘ but the same is not to be paid until the mortgage 
debt with interest has been fully paid and satisfied,” and the 
land upon a sale under foreclosure did not bring a sufficient 
sum to pay off the mortgage debt; Held, in an action by the 
mortgagor against the mortgagee to recover for improve- 
ments, that the plaintiff wa; not entitled to recover. Phil- 
lips v. Holmes, 191. 


Where in such action, the jury found that it was not intended 
that a clause should be i xe-ted in the mortgage deed that the 
plaintiff should only be reimbursed for improvements after 
payment of the mortgage debt, but did not find that a pro- 
vision for re-imbursing him out of any fund, or that the de- 
fendant should become personally liable, was intended to be 
inserted and was omi‘t:d by mistake; J¢ was held, that the 
deed must be taken as exj r:ssing in its t2rms the true mean- 
ing of thos2 who executed it. Ibid. 


See Bum. DING AND LOAN ASSOCIATION. 
INDICTMENT, 10. 








MORTGAGOR AND MORTGAGEE. 
See MORTGAGE AND MORTGAGE SALE. 


MORTGAGE SALE. 


1, The estate acquired by a mortgagee by a purchase at a sale made 
by himself under a power in the mortgage deed, is not void but 
only voidable, and can be avoided only by the mortgagor or his 
heirs or assigns. Joyner v. Farmer, 196. 


In such case the estate of the mortgagee being voidable only may 
be confirmed by any of the means by which an owner of a right 
of action in equity may part with it, viz :— 

(1) By a release under seal. 

(2) By such conduct as would make his assertion of his right 
fraudulent against the mortgagee, or against third persons, and 
which would therefore operate as an estoppel against itS asser- 
tion. 

(3) By long acquiescence after full knowledge. Ibid. 

Where the defendant (mortgagee) purchased the land in dis- 
pnte through an agent at a sale made by himself under a power 
in the mortgage deed the plaintiff (mortgagor) being present and 
not objecting ; and thereafter the plaintiff by agreement retained 
possession of the land, as tenant of defendant, until certain crops 
were gathered, when they met by agreemenf and adjusted the 
matter, the plaintiff receiving the excess of the amount of sale 
over the sum due the defendant on the mortgage, less a certain 
sum allowed the defendant as rent, and yielded possession of the 
premises to defendant ; Jt was held, in an action by plaintiff 
(brought soon after the above settlement) to set aside the sale, 
&c., that the sale should be set aside, the land resold under the 
direction of the Court, and the proceeds applied to the payment 
of such amount as should upon an adjustment of accounts be 
found due the defendant, and the surplus paid to plaintiff. I bid. 


MOTION. 
See APPRAL, 5. 
GUARDIAN Bono, 2, 3. 
JUDGMENT, 2. 
PRACTICE, 21, 29. 


MURDER. 
See EvrpENcE, 15. 
HoMICIDE. 
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“NATURAL HEIRS.” 


See WILL, 1. 


NEGLIGENCE. 


Where the negligence of the defendant is proximate and that 
of the plaintiff remote, an action for damages can be sustained 
although the plaintiff is not entirely without fault ; but if the 
injury sustained by the plaintiff is the product of mutual or 
concurring negligence, no action for damages will lie. Dog- 
gett v. R. & D. R. R. Ce., 305. 


Where, in an action for damages against a railroad company 
for the destruction of plaintiff's fence by fire, it appeared that 
the plaintiff's fence was three-fourths of a mile from the fence 
which was first ignited by sparks emitted from an engine of 
defendant, but was connected with it by a continuous line of 
fence, joined together by intermediate land owners, and that 
the owner of the fence which originally caught on fire was 
guilty of contributory negligence ; Held, that the negligence 
of plaintiff in connecting with such fence was remote and did 
not affect bis right to maintain the action. Ibid. 


To render a defendant liable in such case, the injury suffered 
by the plaintiff must be the natural and probable consequence 
of defendant's negligence ; such a consequence as under the 
* surrounding circumstances of the case might or ought to have 
leon foreseen by the wrong-doer as likely to result from his 
action. Ibid. 
Where a fire is negligently kindled and by reason of some in- 
tei vening cause is carried or driven to objécts which it would 
not otherwise have reached, the destruction of such objects is 
a remote consequence of the negligence. J bid. 


Where in such action it appeared that the fire caught between 
10 and 11 a. m. but had been extinguished in the opinion of 
those contending with it who had left it, and thereafter it 
broke out afresh and was carried to plaintiff's premises; Held, 
that the injury was remote and that plaintiff cannot recover. 
Ilil., | 

In such case, if there was any intervening negligence in the 
effort to extinguish the fire either by the intermediate land 
owners or their neighbors who assembled for that purpese, 
when their endeavors properly executed might have been suc- 
c *sful, the plaintiff cannot recover, J bid. 

In such case, when the danger is imminent, the law imposes 
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the burden upon the plaintiff to show that he was not negli- 
gent. Ibid. 

See BILt oF EXCHANGE, 4, 5. 
MASTER AND SERVANT. 
at NEW PROMISE. 
ad See STATUTE OF LIMITATIONS, 1, 2. 
he : 
or NEW TRIAL. 
g- 1. This Court has the power in a proper case to grant a new trial 
for newly discoved testimony. Henry v. Smith, 27. 
vy 2. But in such case, it must be shown that since the former trial, 
ut testimony has been discovered which was then unknown, 
e which is probably true and if it had been produced would 
rf have caused a different judgment, which could not have been 
if known intime for the former trial by any reasonable dili- 
t ) gence, and that diligence had in fact been used to discover it. 
s : Ibid, 
6 See JuRY, 2. 
1 
NOTICE. 
l 


See ACIrION FOR DIVERTING WATER, 3. 


ACTION TO RECOVER LAND, . & 
PRIVATE ACT. 

PROCEssS, 2. 

PURCHASER, 1, 3, 4. 


OFFICE AND OFFICER. 


See CORPORATIONS, 4. 


OFFICIAL BOND. 
1. 





Where a sheriff executed a bond for the collection of general 
taxes and another bond for the collection of special taxes; It 
was held, that the surety on the first bond was liable for any 
defalcation in the general taxes, and also liable for a ratable 
part share and share alike with the sureties on the special tax 
bond (as if he had signed the same) for any defalcation in the 
special taxes. Cherry v. Wilson, 164. 

The surety upon the general tax bond of a sheriff is liable for 
all taxes collected whether general or special; and where there 
is a special tax toad executed by the sheriff, the surety upon 


















the general bond, if the entire defalcation as to the special 
taxes is collected out of him, is entitled to contribution share 
and share alike, from the sureties on the special tax bond, as 
if he had signed the same. Cherry v. Wilson, 166. 


The act of the General Assembly, (Laws 1873-’4, ch. 4,) extend- 
ing the time of sheriffs wherein to settle their State tax accounts, 
on condition that three-fourths of the taxes due should be paid 


‘ within the time required by law, did not operate to discharge 


the sureties upon their official bonds, whether the condition of 
the act was complied with or not, and whether or not such sure- 
ties had notice of the extension. Prairiev. Worth, 169. 


Nor can the plaintiffs (sureties on such bond) take any benefit 
under the resolution of the General Assembly of February 6th, 
1874, extending time for the settlement of the one-fourth due, 
for the reason, among others, that the condition contained in the 
resolution that certain costs should be paid, does not appear to 
have been complied with. Ibid. 


A sheriff takes office and executes his bonds subject to the pow- 
er of the Legislature to control its duties as the public good may 
require. The power which imposes the burden of taxation can 
legally indulge, mitigaté or suspend the assessment and collec- 
tion of its revenues ; and every collecting officer accepts office and 
gives bond affected with notice and subject to the exercise of 
this right of sovereignty. It enters into and becomes a part of 
the contract with the State and is as binding upon the bondsmen 
as any express condition of the bond. J bid. 

An action can be maintained by the Clerk of a Superior Court in 
his own name upon the official bond of the sheriff, for the recov- 
ery of costs accrued in such Court and collected by the sheriff, 
and due and payable to said Clerk and others. Jackson v. 
Maultsby, 174. 


The sureties on the official bond of a Clerk of the Superior 
Court of New Hanover county executed and conditioned ac- 
cording to the provisions of C. C. P. § 187, are liable in an ac- 
tion by the city of Wilmington to recover taxes collected by the 
clerk upon inspector’s license nnder ch. 6, Private Acts 1870-'1, 
although the bond was executed prior to the passage of the 
Act. City of Wilmington v. Nutt, 177. 

An action upon the official bond of a county treasurer (condi- 
tioned that he as treasurer and disburser of the school fund 
should well and truly disburse, &c.,) for the recovery of money 
belonging to the school fund of the county collected by him 
and not paid over, is properly brought in the name of the 
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board of commissioners of the county. Com’rs. of Wake v. 

Magnin, 181. 

9. In such action, where the complaint alleged that ‘‘the said 
treasurer accounted with the plaintiffs concerning moneys 
which had come into his hands as said treasurer, and on such 
accounting was found to be in arrears and indebted to said 
county in the sum, ” &c., but failed to allege that any of the 
school fund or money ever came into the defendant's hands ; 
Held, to be demurrable. J bid. , 


10. An action upon the official bond of a county treasurer for the 
recovery of money due the county collected by him and not 
paid over is properly brought in the name of the board of com- 
missioners of the county. Com’rs oj Wake v. Magnin, 186. 


11. Insuch action, where the complaint alleged the execution of 
the bond and that the defendant collected the money as treas- 
urer, &c.,and there was no allegation that the defendant was 
treasurer at any time not covered by the bond ; Held, that the 
complaint substantially alleged that the money was collected 
during the term covered by the bond and was sufficient. J bid. 


{ 
See GUARDIAN AND WARD, 1. 


ORDINANCE, 
See TOWNS AND CITIEs, 2. 


PAROL EVIDENCE. 
See EVIDENCE, 12. 


PAROL PROMISE. 
See ConTRACT, &, 9. 


PARTIES. 
See AcTION FOR DIVERTING WATER, 4. 
BILL oF EXCHANGE, 3. 
DECREE, 1, 2. 
GUARDIAN AND WARD, 2, 3. 
OFFICIAL Bonn, 8, 10. 
PRACTICE, 1. 


PARTNERSHIP. 
1. On the trial of anaction against B, upon an issue as to whether 





640 . INDEX. 





one W and B were partners, there was evidence that W and B I 
were together, and had certain stock together ; that B carried qa 
note to bank to be discounted, with a written request from W that 
it should be done ; that Bsaidthat the money was for himself and 
W ; that they were buying stock together, and that the money 
was to be used in buying stock; that B afterwards referred to 
the debt he and W owed in bank, &c. ; Held, that the jury were 
warranted in finding that a partnership existed between W and 
B. Dobson v. Chambers, 334. 
2. In such action, where it appeared that the partners requested 
the plaintiff to pay their debt in bank, and promised to repay 
him, and afterwards their note was taken up by certain accom- 
modation acceptances, which the plaintiff took up with his note 
which was thereafter paid by him ; Jt was held, that the plaintiff 
was entitled to recover ; and the plaintiff's right to recover is not P 
affected by the fact that he did not expressly contract to take up 
the defendant's note, or that a considerable period of time 
elapsed before he did so. Ibid. 


PEACE WARRANT. 

1. A peace warrant, in which is alleged no threat, nor fact or cir- 
cumstance. from which the Court can determine whether the 
fear of the prosecutor 1s well founded or not, should be quashed. 

J State v. Cooley, 538. 

2. In such case, jt was held, to be error to tax the defendant with 

costs. Ibid. 
See Costs, 2. 


PERJURY. 
See JupGe’s CHARGE, 8. 


PERSONAL PROPERTY EXEMPTION, 
A dies, leaving & widow and minor children (having devised his 
. estate by will) and thereafter the widow dies, neither of them 
having applied for a homestead or personal property exemy - 
tion; Held, that the minor children of A are entitled to a hon e- 
stead but not te the personal property exemption. Welch v. — 
Macy, 240. ‘ 





PETITION FOR DOWER. 
See WIDOW. 

















PETITION FOR PARTITION. 


Where a petition (filed bya guardian in the County Court of Gran- 


ville under the Act of 1851-"2, ch, 41,) recited that the infant 
petitioners were tenants in common of a ceitain tract of land, 
that the same was not sufficient to be divided in kind among 
the petitioners without materially injuring their pecuniary in- 
terests, and that their interests would be promoted bya sale 
and the placing of the funds arising therefrom so that they 
would be productive, and prayed for a sale and that the pro- 
ceeds be paid to the guardian for the maintenance and sup- 
port of the infant petitioners; Held, that it was substantially 
an application for partition by sale and within the power of 
the Court underthe Act. Allen v. Chappell, 238, 


PLBADING. 


1, 


A complaint which contains a cause of action founded on con- 
tract and one for an injury to property (in tort) is demurrable 
under C. C, P. § 126. (Division of action under § 131 C. C. P. 
suggested.) Doughty v. A. & N. C. R. R. Co., 22. 


An action for a penalty, given by statute to any person injured 
is an action on contract. Ibid, 


An action to recover damages for illegally obstructing a navi- 
gable river, is an action in tort. Ibid. 


A complaint alleged that A contracted to sell a lot of land to 
the defendant and took his notes for the price, and afterwards 
A conveyed the land to the plaintiff, who brought suit for the 
amount of the notes; Held, that the complaint is demurrable 
in that it failed to allege the assignment of the notes by A to 
the plaintiff. Pearce v. Mason, 37. 


An allegation of such assignment in the answer of the defend- 
ant supplies the omission and gives the plaintiff a good cause 
of action. Ibid. 


When the defendant in such action in his answer alleges partial 
payments including a certain sum for the occupation of the 
premises by the plaintiff, which allegation is denied in plain- 
tiff’s replication and no issue thereon is submitted to the jury, 
this Court on appeal will arrest the judgment and remand the 
case in order that that issue may be tried bya jury. Ibid, 


The general rule is that a party must present his defence in 
a} ttime by tender cf issues or else it must be he’d to be waiv- 
ed; but this rule should not be applied to a case wherein the 
complaint is not one on which a judgment can be given, 
Ibid, 
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8. Defects in complaints are sometimes held to be cured by ver- 
dict, but net-in cases where there is a total omission of an es- 
sential allegation inthe complaint. J bid. 


: . Insuch case the ce‘ect in the complaint could have been cured 
by an amendm< n° after verdict under C. C. P. § 182. Ibid. 


80. Where a complain‘, in an action brought by legatees and devi- 
sees under the will of A against the next-of-kin and heirs-at- 
law of A, (tl e executor of A being dead and there being no 

x administrator d. b. n. or administrator of the executor) alleged 
that A died seized and possessed of a large number of tracts of 
land of large size (without otherwise describing them), located 
in four different c»unties and of great value, and possessed of 
large personal property and effects, all of which was directed 
to be sold by the executor; that the executor had fraudulently 
obtained releases from the plaintiffs of their interest in the 
estate (without Cescribing the instruments of release or the in- 

> terest of plaintiffs); that such of the lands as had not been 
sold by the executor had descended to the heirs-at-law, the de- 
fendants, who were therefore teaants in common with plain- 
Aiffs, and prayed for an account and settlement and partition ; 
It was leld, that the complaint was demurrable. Netherton v. 
Candler, 8&8, 

11. In such case it was error in the Court below to overrule a de- 
murrer tothe complaint and allow the plaintiffs to amend ; 
the demurrer should have been sustained, and the plaintiffs 
required to pay costs, and then it was ‘within the discretion of 
the Court to aliow the plaintiffs to amend the complaint. 
Ibid. 

12. In such case the action was pro der'y brought to the Superior 
Court intermtime. Jtrd. 

See Practice, 17, 18, 24. 
$T.TUTE OF L.M:TATIONS, 6, 


POSSESSION, 
1. No length of constructive possessi >: will ripen a defective title to 
land into a good one; the possessiv.a must be actual and contin- 
uous. Williams v. Wallace, 354. 
2: Where there is no actual occupation of land shown, the law car- 
ries the possession to the real title. Ibid. 
2. A possession of land under color of title must be taken by a 
man him:el!, his servants or tenants, and by him or them contin- 
aed for seven years together ; Therefcre, where,in an action to 
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recover land, it appeared that the plaintiff under color of title 
had made occasion «| entries upon the land at long intervals for 
the purpose at one time of cutting timber, at another of making: 


d bricks, &c. ; Held, that the plaintiff was not entitled to recover, 
. Ibid, ' 

i- 4. Where A enters into possession of land the property of B’s wife 

t- under a deed from B alone. the possession of A is in law the 

10 possession of the wife, and enures to her beaetit. Davis v. Mer 

d Arthur, 357. 

See Action TO Recover Lanp. , 

of 

cd PRACTICE. 

ly 1. One not a party to an action is not bound by any decree rendered 

16 therein ; and this is so, although such person was originally a 

a party plaintiff. Owens v Alexander, 1. 

7 2. Ia an action under the Landlord and Tenant Act begun before # 

7 Justice of the Peace, and carried by appeal to the Superior 

e Court, it was not error in the Court to allow the defendant to 

r tile an answer claiming title in himself, and raising the question 

: of the jurisdiction of the Justice’s Court, although a motion to- 
file such answer had been denied by the Justice. Lane v. Mor- 

‘4 ton, 7. 

. 3. Where on the trial in the Court below, there were no objections 

i" to any part of the evidence and no exceptions to any part of His 

' Honor’s ivstructions, this Court on appeal can only affirm the 

. judgment. Bernard v. Johuston, 25. 

. 4. Process issuing from a Court is not subject to amendment. 
when third persons have acquired rights and the amendment 
is in such a matter that their rights would be affected by it. 
Phillips v. Holland, 31. 

5. Where process issued to one county went into the hands of 
the sheriff of such county, who did not ‘execute it or make 
any return upon it, and thereafter the same process was alter- 
ed by the clerk who issued it originally, by directing it to the 

. sheriff of another county; Jt was held, that it was error in 

, the Court below to allow the process to be amended by restor- 
ing it to its originalform. Jbid. 

: 6. It is not error in a Court to suspend the trial of an action in 
order t. consider a motion to amend process in another case 

& affecting the action on trial. Jbi/. 

- 7 7. In an action against an administrator upon a note executed by 





°F him for a debt of his intestate, when the intestate died Nov. 








«6th, 1869, and administration was granted upon his estate 
Dec. 23rd, 1869, the Superior Court had jurisdiction to give 
judgment against the administrator only for the purpose of 
ascertaining the debt ; it had no authority in such action to 
investigate his accounts or to fix him with assets by any judg- 
ment. Holmes v. Foster, 35. 

It is error for a Court upon the trial of an action to hand to the 
jury upon their retirement (when it is objected to) papers 
which have been read as evidence in the case. Williams v. 
Thomas, 47. 

Where a railroad company ‘instituted proceedings before a 
Superior Court Clerk to condemn the defendant’s land, and 
appealed to the Superior Court from the assessinent of dam- 
ages made by the commissioners as excessive ; and upon a jury 
trial the amount of damages was reduced and judgment ren- 
dered therefor in favor of defendant ; It was held, that no part 
of the costs were taxable against the defendant. C. C. Railway 
Co. v. Phillips, 49. 

Under Rev. Code, ch. 31, § 129, a summary judgment can be 
rendered in the Probate Court against the purchaser and his 
sureties on a note executed to secure the purchase money for 
land sold by an administrator for assets. Chambers v. Penland, 
5?, , 

The general guardian of infant defendants is the proper per- 
son upon whom service of process against such infants should 
bemade. Ibid. 

Irregularities in the preliminary prcceediags in an action to 
sell Jand for assets are cured by the parties defendant coming 
in upon notice after a sale and consenting toits confirmation. 
Ibid. 

The remedy of the defendant aggrieved by a judgment is not 
by injunction, but by an application to the Court wherein the 
judgment was rendered for relief. Ibid. 

Under C. C. P. §§ 65, 6#, a Court has power toallowa judg- 
ment creditor of a corporation to interplead to an action in the 
nature of a quo warranto brought by the Attorney General to 
annul and vacate the charter of the corporation. Attorney- 
General v. Simonton, 57. 

In an action wherein certain creditors of an alleged bank, 
which had never organized under the terms of its charter, but 
under the ownership and control of one S had done business in 
its corporate name, were plaintifs in a creditors bill, and the 
executrix of S and ceit.in other creditors who after the death 








of 8 had obtained judgments against the bank and were seek- 
ing to collect them, were defendants; in which action the 
plaintiffs demanded that the judgments in favor of the defen- 
dants be declared void, that the supposed assets of the bank be 
declared part of the estate of S, and that an account be taken, 
&c., and obtained an injunction in the Court below restraining 
the defendant creditors from proceeding to collect their judg- 
ments and the defendarit executrix from paying any of the 
debts of the bank or of her testator ; Jt was held, that the in- 
junction should be continued until the hearing, a Receiver of 
the bank assets appointed, and the issue of fact arising in the 
action submitted to a jury unless by consent they should be 
submitted to a Referee. Dobson v. Simonton, 63. 


Where the defendant upon judgment being rendered against 
him in a Justice’s Court appealed in open Court, and after- 
wards told the Justice not to send up the papers, who there- 
upon delayed so doing, and thereafter the plaintiff changed his 
mind and filed with the Clerk of the Superior Court a bond 
sufficient to cover the plaintiff's claim and costs; Held, that it 
was not error in the Court below to refuse to dismiss the ap- 
peal. Suttle v. Green, 76. 

Where in an action brought by appeal to the Superior Court 
from a Justice’s Court, the defendant alleged that his written 
answer filed in the Justice’s Court was lost, and the Court there- 
upon remanded the case to the Justice with leave to perfect the 
pleadings ; Held, to be error; in such cases the Court had the 
power, and it was its duty to perfect the pleadings and proceed 
with thetrial. Faison v. Johnson, 78. . 


In an action of claim and delivery for a horse, where the answer 
alleges a lien upon it, a demurrer to the answer does not admit 
the lien. It merely admits the facts set out inthe answer deny- 
ing their sufficiency in law. Mauneyv. Ingram, 96. 


Where in such case the owner is dead, and the action is brought 
by his personal representative, a debt due defendant for feeding 
and taking care of the horse, cannot be set up as a counter claim. 
Ibid. 

No error can be assigned in this Court on appeal, which wss not 
assigned in the Court below, except (1) the want of jurisdiction 
in the Court wherein the trial was had, and (2) that the com- 
plaint does not contain a sufficient cause of action. Welliamson 
v. Canal Co., 156. 

No objection can be made to a deposition taken in an action, for 
any irregularity in taking the same, after the trial has begun ; 











27. 


2s. 





such objection should be taken by motion to quash the deposi- 
tion before the commencement of the trial, Katzenstein v. R. & 
G. R. R, Co., 286. a 
The exercise of the discretionary power of the Court below, in 
allowing an amendment to the complaint during the progress of 
the trial, cannot be reviewed by this Court. Dobson v. Chambers, 
334. 

Where on the trial of an action in the Court below, a party ob- 
jecting to the admission of evidence assigns an insufficient reason 
for the objection, he cannot on appeal to this Court, assign a dif- 
ferent reason in support of such objection. Rollins v. Henry, 


342. 

To an action to recover land where the answer of the defendant 
denies the legal title of the plaintiff, and sets up a legal title in 
himself, he is not at hberty to set up an equitable defence upon 
the trial. Rollins v. Henry, 34%. 


This Court will not undertake to supervise the discretionary 
powers of the Court below over the argument of counsel, un- 
less it clearly appears that such discretion has been abused- 
State v. Caveness, 484. 

Where on the trial of an indictment for larceny the counsel 
for the State below argued to the jury ‘‘that at some time or 
other, possibly one of them might be compelled to have a suit 
for property upon which he relied for subsistence, and the per- 
son with whom he was in litigation might seize and detain it, 
as the defendant had done in this case; that they must remem- 
ber that at some time one of: them might be placed in the cir- 
cumstances of the prosecutrix, and as they would expect jus- 
tice themselves, so they must mete it out to the prosecutrix,” 
when he was stopped by the Court; Held, not to be error; the 
Court could hardly have done less and was not required to do 


’ more. Ibid. 


An exception to improper remarks made by counsel in argu- 
ment toa jury should specify what was said; otherwise this 
Court cannot see that any prejudice resulted frosu the irregu- 
larity. Ibid. 

On a trial for larceny, the counsel for the State in his argument 
to the jury said, ‘“‘thatif the Judge had believed that the de- 
fendant had made out a fair claim to the property, he would 
have directed a verdict of acquittal without their leaving the 
box; but as he had not done so, the Judge must not have be- 
lieved that a fair claim to the property had been shown by the 
defendant;” this passed unnoticed by the Judge then, and in his 
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charge ; when the jury returned with a verdict of guilty and 
on being polled three of them did not concur, the Judge in- 
formed them “that he had no opinion of his own and that it 
was improper for the counsel so to have represented him;” 
Held, to be error ; the remarks of the counsel were improper, 
and the attempted correction of them by the Court came too 
late. Ibid. 


A motion by two ormore defendants in an indictment for 
separate trials is within the discretion of the Judge and _ his 
action is not subject to review; so also, isa motion to remove 
the cause to anothercounty. State v. Lindsey, 499. 

It is not error fora juror to be withdrawn by the Court and a 
mistrial entered in a criminal action, upon a motion of the 
Solicitor, where the indictment is defective. And in such case, 
the defendant can be tried upon another indictment. State v. 
England, 552. 

In the prosecution of criminal actions, the Solicitor is not re- 
stricted to the first bill of indictment found, but may at any 
time before entering upon the trial send another bill to the 
Grand Jury and require the defendants to answer that. State 
v. Dixon, 558. 

On the trial of a criminal action, where there are two or more 
defendants and their defences are separate and antagonistic, the 
Court must regulate the order and manner in which the de- 
fences are to be presented, and the exercise of such discretion 
is not reviewable in this Court. Ibid. - 

On the trial of a case in the Court below, counsel can not read 
to the jury in his argument, an opinion of this Court delivered 
on an appeal from a former triai in the same case, detailing 
some of the facts of the case as they then appeared. State v. 
Smallwood, 560. 


See AcTion FOR DIVERTING WATER, 5. 


Action 10 REcover LAND, 2, 3, 5. 
APPEAL, 1. 2, 3, 4, 6, 7. 

ARREST AND Bal. 

Costs, 1, 2. 

Common CARRIER, 2. 

EVIDENCE, 7. ; 

EXECUTORS AND ADMINISTRATORS, 1, 2. 
GUARDIAN Bonn, 2. 3. 

IMPRISONMENT, 2. 

INDICTMENT, 15. 














INJUNCTION, 1, 2. 
JUDGE’s CHARGE, ], 9. 
JUDGMENT, 1, 2, 4. 

JURY. 

New Trial, 1, 2. 

PEACE WARRANT. 
PLEADING, 1, 6, 7, 8, 9, 11. 
PRIVATE Act. 

REFEREE, 1, 2, 3. 

Stay OF EXECUTION, 1, 2. 
SuPPLEMENTAL PROCEEDINGS. 
TRIAL. 

WILL, 12. 

WITNEs, 


PRACTICE IN SUPREME COURT. 
See IMPRISONMENT, 2. 
Jury, 1, 2. 
New TRIAL, 1, 2. 
PRACTICE, 3, 22, 23, 25, 27, 32. 
TRIAL, 5. 


PREMIUM NOTES. 
See INSURANCE, 2, 3. 


PRESCRIPTION. 
See AcTion FOR DIVERTING WATER, 2. 


PRESU MPTIONS. 
See Fraup, 1, 2. 
REFEREE, 1. 


PRESUMPTION OF GRANT. 
See ADVERSE POSSESSION, 1], 


PRIVATE ACT. 
An agreement by counsel set out in the recor¢, that the con: tit:- 
tional requirement of notice of the intended applica ‘ion to tke 
General Assembly, for the passage of a Private Act, was not 
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observed as to the Act in dispute, cannot be accepted by the 
Court as conclusive. Probably, if it appeared either from the 
Act itself, or affirmatively from the journals of the Legislature, 
which would have been competent evidence in the Court be- 
low, that such notice had not been given, this Court would 
hold the Act to be unconstitutional. If the Legislative journal 
is silent as to the fact, the presumption would be that the Leg- 
islature obeyed the Constitution. Gatlin v. Town of Tarboro, 
119. 


PRIVIES. 
See DECREE, 2. 


PRIVILEGE TAX. 
See CONSTRUCTION OF STATUTE. 


PROCEEDINGS TO CONDEMN LAND. 
See PRACTICE, 9. 


PROCESS: 


1. In an action against a railroad company, service of the sum- 
mons upon a local agent of the company is sufficient to bring 
the defendant into Court. Katzenstein v. R. & G. R. R. Co., 
286. 


Where, in such case, notice of another proceeding in the ac- 
tion was served upon such local agent; Jt was held to be suf- 
ficient, in the absence of any allegation that thereby any in- 
justice had befallen the defendant. JI bid. 

Infant defendants cannot *‘accept service” of process. Bass 
v. Bass, 374. 


See Practice, 4, 5, 6, 11. 


PROHIBITION. 


The Superior Courts have no power to issue a writ of prohibition. 
The Supreme Court has the sole jurisdiction to issue such writ. 
Perry v. Shepherd, 83. 


PROMISE, 
See Statute oF LiMITaTIOns, 1, 2. 
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PRMISSORY NOTE. 
A note executed in 1868, for the balance due upon a note exe- 


cuted in 1853, (such new note being given because of a lack of 
space on the old note for entry ofa credit) is not subject to 
the legislative scale for Confederate money. Cobbv. Gray, 94. 


See CONTRACT, 1, 
PROSECUTOR. 


See Costs, 2, 3, 4. 


PUNISHMENT. 
See Costs, 3. 
IMPRISONMENT. 
PURCHASE. 


See ACCOUNT AND SETTLEMENT. 
TAXATION, 2, 3. 


PURCHASER. 

1. Where land is purchased by a husband with his wife’s money 
the proceeds of the sale of her real estate, and title is taken to 
the husband alone, a resulting trust is created in favor of the 
wife, and a purchaser from the husband with notice stands 
affected by the same trust. Lyon v. Akin, 258, 

Title derived by purchase at a sheriff's sale under a judgment 
not docketed in the county where the land lies, avails nothing 
against a purchaser for value from the defendant in the execu- 
tion. Rollins v. Henry, 342. ; 

Where one buys property pending an action of which he has 
notice, actual or presumed, in which the title to such property 
is in issue, from one of the parties to the action, he is bound 
by the judgment in the action just as the party from whom he 
bought would have been; and the rule also is (except as it may 
be qualified by C. C. P. § 90) that every person who buys 
property under such circumstances is conclusively presumed 
to have notice of the pending litigation. J bid. 

A purchaser at execution sale takes subject to all equities — 
against the defendant in the execution whether he has notice of ~ 
them or not. Ibid. 


See HoMEsSTEaD, 1. 
PURCHASE MONEY. 


PURCHASE MONEY. 
1, Where the plaintiff purchased and paid for the land in ques— 
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tion and the deed made to the defendant J under a verbal 
agreement that the plaintiff was to hold the deed and that 
concurrently with taking the deed to J, he and his wife were 
to execute a mortgage to the plaintiff to secure the purchase 
money ; J did execnte the mortgage but his wife refused to 
join ; Held, that the plaintiff was entitled to judgment for the 
amount due and that the land be sold to satisfy it. Bunting 
v. Jones, 242. 

Held further, that in such case, no title vested in J, and his 
wife acquired no dower or homestead rights, J bid, 

Held yurther, that plaintiff's demand is for the purchase mon- 
ey, asagainst which homestead rights do not prevail. Ibid. 
Where the plaintiff having the equitable title to land sold his 
interest therein to the defendant and procured a conveyance 
to him from the person holding the legal title; Jt was held, 
that the defendant was not entitled to a homestead against a 
judgment rendered on a note given by him to the plaintiff as 
part of the price of the land, Suit v. Suit, 272. 


See AcTION TO RECOVER LAND, 1. 


QUO WARRANTO. 
See PRACTICE, 14. 


RAILROAD COMPANIES. 

See ComMMON CARRIER. 
MASTER AND SERVANT, 
NEGLIGENCE. 
PRACTICE, 9, 

I R CESS, 1, 2. 


An indictment for rape, which{charges that the prisoner ‘** * 


* jn and upon one N, in the] peace of God and the State then 
and there being, violently and feloniously did make an assault, 
and her the said N then and there violently and against her will 
did ravish and carnally know,” &c., is sufficient. State vy. Lax- 
ton, 564, 


See EVIDENCE, 22. 
JuDGE’s CHARGE, 4. 
Trial, 3, 4, 5. 
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RECEIVER. 
See Practice, 15. 


RECEIVING STOLEN GOODS. 
See Larceny, 3. 


REFEREE. 

1, If there is no evidence to support the findings of fact reported by 
a Referee, they will not be sustained ; they are presumed to be 
right unless shown to be wrong. Green v. Jones, 265. 

2. An exception to the report of a Referee should discriminate and 

point out specifically the faults complained of. An exception 
“*that the Referee ought to have found as a conclusion of law 
that the plaintiff recover nothing,” is not sufficient. Suit v. Suit, 
272. 
Where the defendant in his answer set up an itemized counter 
claim and the Referee reported as to only one item, and the de- 
fendant excepted because ‘the facts from which the couclusions 
of law are drawn are not found with sufficient distinctness and 
certainty to warrant them,’’ and also because ‘‘ there are certain 
material issues raised by the pleadings and sustained by the evi- 
dence which the Referee has set forth ;’’ Held, that the excep- 
tions are not sufficiently distinct, and the Court will infer that 
the Referee passed upon all the items, and rejected the one al- 
lowed. Ibid. 


REGISTRATION. 
See Crop LIEN. 
DEED. 


RELEASE. 
See MORTGAGE SALE, 2. 


RELIGIOUS CONGREGATION (DISTURBING). 
See INDICTMENT, 2, 3, 4, 5, 6, 7. 


REMAINDER. 
See WILL, 3; 4, 8. 


REMOVAL OF CAUSE. 
See PRACTICE, 29. 








REMOVAL OF EXECUTOR. 
See EXECUTORS AND ADMINISTRATORS, 1, 2. 


REPEAL OF STATUTE. 
See INDICTMENT, 21, 22. 


RESULTING TRUST. 
See PURCHASER, 1. 


RIPARIAN PROPRIETOR. 
See ACTION FoR DIVERTING WarTER, 1, 2. 


SALE OF LAND. 

See ACCOUNT AND SETTLEMENT. 
ACTION TO RECOVER LAND, 6. 
INDICTMENT, 10. 

PURCHASE Money, 1, 2. 


SALE OF LAND FOR ASSETS. 
See PRACTICE, 10, 12, 


SATISFACTION OF JUDGMENT. 
See JUDGMENT, 3. 


“SCALE.” 
See Promissory NOTE. 


SCHOOL FUND. 
See OFFICIAL Bonn, 8, 9. 


SEPARATE TRIAL. 
See PRACTICE, 29. 


SERVICE OF PROCESS. 
See PROCEssS, 


SHERIFF. 
See JUSTICE OF THE PEACE, 4. 
OFFICIAL BonD, 1, 2, 3, 4, 5, 6. 
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SHERIFF'S DEED. 
See AcTIon TO RECOVER Lanp, 6. 
EVIDENCE, 5. 


SOLICITOR. 
See WITNEssS. 


SPECIAL PROCEEDING. 
See PRACTICE, 10, 11, 12. 


SPECIFIC DESCRIPTION OF GOODS. 
See WARRANTY, 2, 3. 


SPIRITUOUS LIQUORS. 
See TAXATION, 2, 3. 


STATUTE OF LIMITATIONS. 

1. A promise by M that ‘the would see his brother and would pay 
the debt” is sufficient to remove the bar of the statute of limi- 
tations. Kirby v. Milis, 124. 

A promise (relied on to avoid the statute of limitations) made 
to an Attorney is in law a promise made to the principal and 
can be declared on as such. Ibid. 

In an action to recover damages for the conversion of personal 
property, the defendant pleaded the. statute of limitations; 
Held, that the force and effect giveh by the statute to the 
lapse of time cannot be defeated by proof that the plaintiff did 
not know by the defendant’s act of conversion, or that the de- 
fendant fraudulently conceived the same. Blount v. Parker 

128, 

In such action, where it appeared that in 1865, a safe in which 

were certain bonds belonging to the plaintiff's intestate was 
broken open by Federal troops, and most of the bonds stolen 

or destroyed, and that defendant found three ofthem in the 
public street, and took possession of them; and afterwards in 
1875, the plaintiff ascertained that the defendant had posses- 
sion of the bonds, and demanded them, notifying the defen- 
dant that they belonged to the estate of his intestate, and 
defendant refused to surrender them, but ina few weeks there- 
after, sold them and converted the proceeds, whereupon the 
plaintiff brought this action; It was held, that the action was 
barred by the statute of limitations, Ibid. 

In such case, the provisions of C. C. P. § 34, donot aid the 


- 
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plaintiff, even if his cause of action had accrued since the 
adoption of the Code. Ibid. 

6. When the statute of limitations is relied upon as a defence, it 
can be taken advantage of only by answer. Kahnweiler v. 
Anderson, 133. 


See BILL or EXCHANGE, 6. 
ConTRACT, 3, 9. 
Stay OF EXECUTION, 2. 


STATUTORY OFFENCE. 
See INDICTMENT, 17, 21, 22. 


STAY LAW. 
The Act of 1850, first extra session, ch. 16 (known as the first 
Stay Law) is unconstitutional and void. Lyonv. Akin, 258. 


STAY OF EXECUTION. ; 
1, One who signs a stay of execution upon a Justice's judgment 
as surety, beccmes thereby a party tothe judgment and is 
bound to the same extent and in like manner as his principal 


Barringer v. Allison, 79. 

2. In such cases the statutory bar of seven years (Rev. Code, chap. 
65, § 6,) applies to an action brought against the surety upon 
the judgment. Ibid. 


SUBSTANTIVE EVIDENCE. 
Fee EVIDENCE, 7. 
JUDGE’s CHARGE, 3. 


SUFFICIENCY OF AFFIDAVIT. 
See ARREST AND BalIL. 
EXECUTORS AND ADMINISTRATORS, 2. 


SUMMARY JUDGMENT. 
See PRACTICE, 10. 


SUMMONS. 
See Process, 1. 


SUPPLEMENTAL PROCEEDINGS. 
1. A judgment creditor whose execution has been returned un- 
satisfied can not maintain an action against an administrator 











to subject a distributive share of the judgment debtor in the 
estate to the satisfaction of the debt; he must proceed by 
supplemental proceedings. Rand v. Rand, 12. 

2. Proceedings supplemental to execution under C. C.P. area ; 
substitute for the former creditors’ bill and are governed by a 
the principles established under the former practice in admin- 
istering this species of relief in behalf of judgment creditors. q 
Ibid. i 










SUPREME COURT PRACTICE, 
See IMPRISONMENT, 2. 

Jury, 1, 2. 

New TRIAL, 1, 2. 

PRACTICE, 3, 22, 23, 25, 27, 32. 

TRIAL, 5. 















SUPERIOR COURT. 
See PRACTICE, 7. 











SURETY AND PRINCIPAL. 
See OrFriciaL Bonn, 1, 2, 3, 4, 5, 6. 
Stray OF EXECUTION, 1. 2. 







TAXATION, 
1, A tax levied by a municipal corporation of two per cent. or 
real estate, excluding from valuation and taxation the stocks 
of goods owned by merchants, is obnoxious to Art. VII, § 9 of 
the Constitution, as not being uniform ; and the fact that the 
corporation added to the tax on the monthly sales of said mer- 
chants more than enough to compensate for the deficiency h 
caused by said exclusion, does not alter the case. London v. : 
City of Wilmington, 109. 
2. A dealer in spirituous liquors, &c.; in listing the amount of 
his purchases for taxation under the revenue act (Laws 1876-7, 
ch, 156, § 10) is not entitled to deduct therefrom the amount of 
the U. S. Internal Revenue tax upon said purchases. Lehman 
v. Grantham, 115. P 
8. Liquors, &c., subject to the U.S. Internal Revenue tax can not 
be purchased before they are properly stamped. Ibid. 
A tax is uniform when it is equalupon all persons belonging to 
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the described class upon which it is imposed. Gatlin v. Town 
of Tarboro, 119. 


A tax levied quarterly by atown, under authority of an Act of 
the General Assembly, upon all traders doing business in the 
town, “of one dollar for every $1,000 worth of goods sold dur- 
ing the preceding quarter,” is uniform and constitutional. J bid. 
See CONSTRUCTION OF STATUTE. 
INJUNCTION, 1, 2. 


TAXES, 
See OFFICIAL Bonn, 1, 2, 3, 4, 5, 7. 


TOWNS AND CITIES. 


1, A chief officer of a city or town has the same criminal juris- 
diction within the corporate limits as is given to Justices of 
the Peace ; but the statutory requisites which confer final ju- 
risdiction must be complied with, City of Greensboro v- 
Shields, 417. 

A prosecution under a city ordinance must fail if no ordinance 
is set out in the proceedings as having been violated. bid, 


See INJUNCTION, 1, 2. 
TAXATION, 1, 4, 5. 


TRIAL, 


1, A Judge in his charge to a jury is not required to recapitulate 
collateral evidence testified to on the trial. State v. Caveness, 
484. 

2. It is too late after verdict-to except to the omission of the Court 
to recapitulate to the jury any evidence adduced on the trial. 
Ibid. 


3. On atrial for rape, the prosecutrix, while testifying as to the 
circumstances of the crime, hesitated and wept; whereupon 
the Court directed her to proceed, saying, “you need not use 
language that will shock your modesty ;” Held, not to be error. 
State v. Laxton, 564. 


4. Onsuch trial, the mother of the prosecutrix, while testifying 
before the jury, held down her head seemingly much affected, 
and spoke in a low voice ; prisoner’s counsel thereupon asked 
the Court to require her to hold up her head and speak louder ; 
the Court declined to compel the witness to hold up her head, 
but said that she would be required to speak loud enough to be 
heard, at the same time remarking to counsel, that “‘some al- 
lowance must be made for the woman as she is overcome with 





INDEX. 





emotion ;”’ Held, not to be error ; such a remark was not an in- 
vasion of the province of the jury within the purview of C. C. 
P. § 287. Ibid. 

During such trial, certain members of the family of the prosecu- 
trix sat within the bar and occasionally wept during the argu 
ment of the prosecuting counsel, and withdrew when the pris- 
oner’s counsel addressed the jury; Held, that any action in the 
matter was within the sound discretion of the presiding Judge, 
and not subject to review in this Court. Ibid. 


See ACTION TO REcOvER LAnp, 4. 


Homicipg, 5. 
PRACTICE, 6, 8, 9, 21, 24, 29, 30, 31, 32, 33. 


‘TRUSTS AND TRUSTEES. 
See ACCOUNT AND SETTLEMENT. 
FRavp, 1, 2. 
PURCHASER, 1. 


UNCONSTITUTIONAL JUDGMENT. 
See IMPRISONMENT, 1. 


UNIFORM TAXATION. 
See TaXaTION, 1, 4, 5. 


U.S. INTERNAL REVENUE TAX. 
See TAXATION, 2, 3. 


VENDOR AND VENDEE. 

1, As-soon as an order for goods is accepted by the vendor, the 

contract is complete without further notice to the vendee; 
and such contract is fully performed on the part of the vendor 
by the delivery of the goods in good condition to the proper 
carrier. Ober v. Smith, 313. 
A delivery to a carrier designated by the vendee is of the 
same legal effect as a delivery to the vendee himself; if no 
particular route or carrier is indicated by the vender, it is the 
duty of the vendor to ship the goods ordered ‘‘ina reasonable 
course of transit.” Ibid. 

3. The fact that no bill of lading was sent to the vendee does not 
affect the right of the vendor to recover the price of the goods. 
Ibid. 








See WARRANTY. 


VENUE. 
See GuARDIAN Bonn. 2, 3. 


VERBAL ORDER OF JUSTICE. 
See INDICTMENT, 8. 
JUSTICE OF THE PEACE, 4. 


VERDICT. 
The ungrammatical findings of a jury do not vitiate a verdict 
when the sense is clear; and where in this action the jury 
found that defendant H agreed with the plaintiff to purchase 
the property and that the defendant S was a party to the con- 
tract, there is no room fora misconstruction of the verdict. 
Pepper v. Harris, 71. 


See ACTION TO RECOVER Lanp, 6. 


APPEAL, 7, MoRTGAGE, 2. 


PLEADING, 8, 9, 


@V AIVER. 
See INSURANCE, 5. 
WARRANTY, 2. 


WARRANTY. 


1. Where L purchased of R a.certain number of barrels of rosin, 
under the following contract, viz: ‘‘Received of L $700 in part 
payment of 500 barrels of strained rosin, to be delivered,” &c. 
and thereupon at the place of delivery L examined and selected 
the number of barrels purchased from a lot of barrels largely 
in excess of the amount purchased; and the barrels so selected 
afterwards proved in a great measure not to be ‘strained 
rosin;” It was held, that the agreement of R to deliver, &c., 
amounted to a warranty on his part, that the rosin received by 
L should be strained rosin. Lewis v. Rountree, 323. 

In such case, the fact that L had an opportunity to inspect the 
rosin before or when it was delivered and did in fact select the 
particular barrels purchased, did not amount to a waiver of 
the warranty that they should be of the specific description. 
Ibid. 

Where goods are warranted to come within a specific descrip- 
tion, the vendee is entitled, although he does not return them 








to the vendor or give notice of their failure to come within the 
description warranted, to bring an action for breach of war- 
ranty. Ibid. 


WIDOW. 

1. Where a widow does not dissent from her husband’s will, there 
is no prescribed time within which she must apply for dower ; 
and where she does not dissent and makes no application ad- 
verse to her rights under the will, there is no statute and no 
principle of the common law which bars her right of dower or 
its equivalent in the lands of her husband. Simenton v. 
Houston, 408. 


The statute (Rev. Code, ch. 118, § 8) secures to a widow a pro- 
vision out of the lands of her husband in two cases, viz; (1) 
where dower is actually assigned, (2) where the husband de- 
vises lands te the wife which are presumed to be in lieu of 
dower. Ibid. 


Where the plaintiff, in a petition for dower, had qualified as 
executrix under the will of her husband (by which the whole 
estate real and personal was devised to her) and exercised the 
duties of the office for sixteen months, when ascertaining that 
the estate was insolvent she instituted this proceeding against 


the creditors of the estate; It was held, that she was entitled to 
have allotted to her for life such portion of the lands of her 
husband as she would have been entited to if he had died in- 
testate. Ibid. 

Although no proceeding has been provided by statute for a 
case where a widow claims the equivalent for dower in the 
lands of her husband devised to her under his will, yet by anal- 
ogy she is entitled to the same remedies as are provided in an 
application for dower. Ibid. 


. 
See PERSONAL PROPERTY EXEMPTON. 


WIFE'S INTEREST. 
See ACTION TO RECOVER LAND, 1. 


PURCHASER, 1, 


PURCHASE MONEY. 


WILL. 

1, Where a testatrix bequeathed a certain sum each to her two 
sisters M and N, ‘‘and in the event of the death of either with- 
out natural heirs, the amount I have bequeathed shall go to 

_ the survivor ;’ Held, that the words “ natural heirs” mean 
children or issue; and upon the death of M without issue, the 
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bequest to her goes to N. Miller v. Churchill, 872. 


A testator by his will gave his entire estate to his wife ‘to be 
disposed of by will or in any manner she may deem best ;” the 
wife died leaving the property undisposed of; Held, that under 
the will she acquired an absolute estate in the property and at 
her death it descended to her heirs and distributees. Bass v. 
Bass, 374. 


Where personal property is bequeathed for life with remain- 
der over and the bequest is not specific in terms and there is 
nothing in the will to show an intention or preference that 
. the life tenant shall enjoy the specific property left, and in 
the form in which it is left, it must be converted into money 
as a fund to be held and applied to the benefit of all by paying 
the interest to the legatee for life and the principal to the re- 
mainderman. Ritch v. Morris. 377. 


A testator, by his will, bequeathed certain personal property, 
consisting of stock, crops, furniture, cash on hand, notes, &c., 
‘**to my daughters H and F, to each of them during the term 
of their natural life, and at the death of each to descend to the 
children of each, share and share alike; my said daughters 
during life to use the profits arising or accruing from their es- 
tate respectively and to enure to their sole, separate and ex- 
clusive use and benefit, and at the death of each to descend as 
aforesaid ;” Held, that the executor should sell the personal 
property and pay over the interest on the fund so acquired (af- 
ter paying debts) to the legatees annually and the principal to 
their children at the death of said legatees ; and further that 
the legatees were entitled to an account in order that the fund 
might be definitely ascertained. Ibid. 


A testatrix by her will bequeathed to her niece R for her life 
the annual interest upon $4,000, and gave to D one acre of 
land and certain small articles of personal property. and then 
gave the whole of her estate ‘‘subjectto the devises and be- 
quests herein otherwise made” to her brother J in fee in case 
he should be solvent at the time of her death, and if not, then 
to him in trust, &c., stating that ‘‘this provision includes the 
whole of my estate of every character both real, personal and 
mixed,” Afterwards the testatrix made a codicil to the will, 
by which she gave the $4,000 to R absolutely, and also gave 
certain other pecuniary legacies to her three sisters. There- 
after she made another codicil, ‘‘not wishing my real estate 
to be in any manner liable for the debts of my brother J. &c., 
I devise to my nephew T all my land and other real estate in 
trust for his mother during the life of J, and then to him (T) 








and his heirs male in fee simple,” &c. The personal estate of 
the testatrix, although at her death nominally ample to pay 
off the pecuniary legacies mentioned in the first codicil, proved 
to be insufficient for that purpose; Held, that the pecuniary 
legacies mentioned in the first codicil are a charge upon the 
real estate devised toT. Devereux v. Devereux, 386. 


The legal effect of the words in the will “subject to the de- 
vises and bequests herein otherwise made” is the same as if 
those devises and bequests had been directed to be taken out 
of the estate and the residue given to J. Ibid. 

The testatrix, by enlarging her bounty to R in the first codicil, 
did not intend to withdraw or impair the security provided 
for its payment; and the additional legacies are within the 
words of the will and protected equally with the annuity to 
R and the legacy afterwards substituted for it. And the sec- 
ond codicil was not made to disturb the relations previously 
existing between the different objects of the testatrix’s bounty 
or the value of their respective interests under the will. J lid. 


Where land was devised to O in trust for two of the testatrix’s 
daughters during their natural life to be equally divided, and 
after the death of either, in trust’ in part for her three grand- 
children, until the death of the other daughter, ‘‘at which time *’ 
said land is to be ‘equally divided”? between the said three 
grand-children, of whom the defendant P was one; Held, that 
the interest of P in the land was a vested remainder and liable 
to sale under execution during the term of the life tenants, E/l- 
wood v. Plummer, 392. 

A testator by his will devised that “the plantation that my son 
G now lives on lying in Burke county three hundred and fifty 
acres tobe sold * * * and the balance of the said land join- 
ing G’s plantation where he now lives in Burke county to be 
equally divided with my three sons J, H and G;” the testator 
had three adjoining tracts of land in Burke county containing 
respectively 400, 70 and 200 acres, the first two of which had 
been cultivated by G for mauy years; Held, that under the will 
the entire plantation, containing the first two tracts (470 acres) 
should be sold ; the words ‘‘ three hundred and fifty acres” being 
only an accumulative description of the property and not of the 
amount of land intended to be sold. Jones v. Robinson, 396. 
It is a well settled rule of construction that where there is in the 
first place an uoambiguous and certain description of the thing, 
and afterwards another description which fails in cer'aiuty, the 
latter must be rejected. Ibid. 
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On the trial of an issue of devisavit vel non, the burden is upon 
the caveator to prove the insanity of the testator. Mayo v. Jones, 
402, 


On such trial the propounder has the right to open and conclude, 
the burden of proving the formal execution of the will being 
upon him. Ibid. 
13. Moral debasement is not necessarily and of itself insanity. Ibid. 
See Costs. 
PERSONAL PROPERTY EXEMPTION. 
WIpow. 


WITHDRAWAL OF JUROR. 
See PRAcTICE, 30. 


WITNESS. 


It 1s error to permit the Solicitor fot the State to testify in a 
criminal trial without being sworn. State v. Smith, 462. 


See EVIDENCE, 10. 
TRIAL, 3, 4. 





